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These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 99-12, page 6.

Fringe benefits aircraft valuation formula. For purposes
of section 1.61-21(g) of the Income Tax Regulations, relat-
ing to the rule for valuing noncommercial flights on em-
ployer-provided aircraft, the Standard Industry Fare Level
(SIFL) cents-per-mile rates and terminal charges in effect for
the first half of 1999 are set forth.

REG-104072-97, page 12.

Proposed regulations under section 7701 of the Code
recharacterize, for tax purposes, financing arrangements in-
volving fast-pay stock. A public hearing is scheduled for April
8, 1999.

REG-106388-98, page 27.

Proposed regulations under section 25A of the Code relate
to the Hope Scholarship Credit and the Lifetime Learning
Credit.

REG-106905-98, page 39.

Proposed regulations under section 861 of the Code relate
to the allocation of loss recognized on the disposition of
stock and other personal property. A public hearing is
scheduled for May 26, 1999.

REG-114841-98, page 41.

Proposed regulations under section 663 of the Code provide
that substantively separate and independent shares of differ-
ent beneficiaries are to be treated as separate estates for
purposes of computing distributable net income. A public
hearing is scheduled for April 22, 1999.

Notice 99-14, page 7.

This notice withdraws guidance proposed in April 1992
under the passive foreign investment company (PFIC) rules
of section 1291 of the Code relating to a mark-to-market
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Announcement Relating to Court Decisions begins on page 5.
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election for regulated investment companies (RICs) that are
shareholders of PFICs.

EMPLOYEE PLANS

REG-209103-89, page 10.

Proposed regulations under section 79 of the Code relate to
the uniform premium rates used to calculate the cost of
group-term life insurance provided to employees. A public
hearing is scheduled for May 6, 1999.

EXEMPT ORGANIZATIONS

Announcement 99-20, page 53.
A list is given of organizations now classified as private foun-
dations.

ADMINISTRATIVE

Rev. Proc. 99-18, page 7.

Election to treat certain debt substitutions as realiza-
tion events. This procedure provides for an election that
will allow taxpayers to treat a debt substitution, in certain cir-
cumstances, as a realization event even though it does not
result in a significant modification under section 1.1001-3
of the Income Tax Regulations.

REG-114664-97, page 21.

Proposed regulations under section 42 of the Code relate to
the low-income housing credit including the procedures for
compliance monitoring by state and local housing agencies
(Agencies), the requirements for making carryover alloca-
tions, and the rules for correction of administrative errors or
omissions by Agencies. A public hearing is scheduled for
May 27, 1999.
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Mission of the Service

Provide America’s taxpayers top quality service by help- and by applying the tax law with integrity and fairness to
ing them understand and meet their tax responsibilities all.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin of the
succeeding quarterly and semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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REG-119192-98, page 45.

Proposed regulations under sections 1201 and 1204 of the
Internal Revenue Restructing and Reform Act of 1998 relate
to the adoption by the IRS of a balanced system to measure
organizational performance within the IRS. A public hearing
is scheduled for May 13, 1999.

March 15, 1999

Announcement 99-21, page 55.

This document provides notice of a public hearing on pro-
posed regulations, REG-246256-96, 1998-34 |.R.B. 9,
under section 4958 of the Code relating to the excise tax on
excess benefit transactions. The hearing is scheduled for
March 16, 1999, at 1 p.m. (EDT), and will continue on March
17,1999, at 1 p.m., if necessary.

1999-11 |.R.B.



Announcement Relating to Court Decisions

It is the policy of the Internal Revenue Prior to 1991, the Service published acef those reasons. Nonacquiescence signi-
Service to announce at an early datguiescence or nonacquiescence only iies that, although no further review was
whether it will follow the holdings in cer- certain regular Tax Court opinions. Thesought, the Service does not agree with
tain cases. An Action on Decision is thé&ervice has expanded its acquiescentiee holding of the court and, generally,
document making such an announcemergrogram to include other civil tax casewill not follow the decision in disposing
An Action on Decision will be issued atwhere guidance is determined to be helwf cases involving other taxpayers. In ref-
the discretion of the Service only on unful. Accordingly, the Service now may ac-erence to an opinion of a circuit court of
appealed issues decided adverse to theiesce or nonacquiesce in the holdingsppeals, a nonacquiescence indicates that
government. Generally, an Action on Deof memorandum Tax Court opinions, ashe Service will not follow the holding on
cision is issued where its guidance wouldvell as those of the United States Districh nationwide basis. However, the Service
be helpful to Service personnel workingCourts, Claims Court, and Circuit Courtswill recognize the precedential impact of
with the same or similar issues. Unlike @f Appeal. Regardless of the court decidthe opinion on cases arising within the
Treasury Regulation or a Revenue Rulingng the case, the recommendation of anyenue of the deciding circuit.
an Action on Decision is not an affirma-Action on Decision will be published in  The announcements published in the
tive statement of Service position. It is nothe Internal Revenue Bulletin. weekly Internal Revenue Bulletins are
intended to serve as public guidance and The recommendation in every Actionconsolidated semiannually and annually.
may not be cited as precedent. on Decision will be summarized as acThe semiannual consolidation appears in

Actions on Decisions shall be reliedquiescence, acquiescence in result onlshe first Bulletin for July and in the Cu-
upon within the Service only as concluor nonacquiescence. Both “acquiesmulative Bulletin for the first half of the
sions applying the law to the facts in th&ence” and “acquiescence in result onlyyear, and the annual consolidation ap-
particular case at the time the Action omean that the Service accepts the holdingears in the first Bulletin for the follow-
Decision was issued. Caution should bef the court in a case and that the Serviqﬁg January and in the Cumulative Bul-
exercised in extending the recommendawill follow it in disposing of cases with |etin for the last half of the year.
tion of the Action on Decision to similarthe same controlling facts. However, “ac- The Commissioner ACQUIESCES in
cases where the facts are different. Moretuiescence” indicates neither approvahe following decision:
over, the recommendation in the Actiomor disapproval of the reasons assigned
on Decision may be superseded by netay the court for its conclusions; whereasDshkosh Truck Corporation v. United
legislation, regulations, rulings, cases, dfacquiescence in result only” indicatesStates,

Actions on Decisions. disagreement or concern with some or all23 F.3d 1477 (Fed. Cir. 1997)

1 Acquiescence in result only relating to whether the 12-percent excise tax imposed under I.R.C. section 4052 on theséilstakespiecially designed trucks to
the United States Army is computed by adding to the vehicle sales price a “presumed markup percentage” as decribedns g)(3eatid (4) of section 4052
and Treas. Reg. Section 145.4052-1(d)(7).
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 61.—Gross Income Rev. Rul. 99-12 multﬁplying the SIFL c.:ents-p.er-mile. rates
Defined For purposes of the taxation of fringe?‘ppl'cable for the period during which the

benefits under section 61 of the Internal“ght was taken by the.approprlate air-
craft multiple provided in section 1.61-

] ) ] ] Revenue Code, sect!on 1'61'?1@) of th§1(g)(7) and then adding the applicable
Fringe benefits aircraft valuation Income Tax Regulations provides a rulg, i charge. The SIFL cents-per-mile

formula. For purposes of sectionfor valuing noncommercial flights on em- -0 5 S 0 %0t ila and the terminal
1.61-21(g) of the Income Tax Regulaployer-provided aircraft. Section 1.61-

charge are calculated by the Department

i i i 21 i i f luati . . .
tions, relating to the rule of valuing non-21(9)(5) provides an aircraft valuation Transportation and are reviewed semi-

commercial flights on employer-providedformula to determine the value of such

. : : annually.
aircraft, the Standard Industry Fare Levdlights. The value of a flight is deter- Y

(SIFL) cents-per-mile rates and terminamined under the base aircraft valuation .The following chart sets forth the t.er-
minal charges and SIFL mileage rates:

charges in effect for the first half of 1999ormula (also known as the Standard In-

26 CFR 1.61-21: Taxation of fringe benefits.

are set forth. dustry Fare Level formula or SIFL) by

Period During Which Terminal SIFL Mileage

the Flight Was Taken Charge Rates

1/1/99 — 6/30/99 $32.69 Up to 500 miles = $.1788 per mile

501-1500 miles = $.1364 per mile

Over 1500 miles = $.1311 per mile

DRAFTING INFORMATION Section 1001.—Determination Section 1275.—Other

o ) of Amount of and Recognition of Definitions and Special Rules
The principle author of this revenuesain or Loss

ruling is Kathleen Edmondson of the Of- 26 CFR 1.1275-2: Special rules relating to debt

fice of the Associate Chief Counsel (Em26 CFR 1.1001-3: Modification of debt instruments.
instruments.

ployee Benefits and Exempt Organiza- _ _ i -
The revenue procedure provides for an election The_ revenue procedure provides for an e;lec_tlon
that will allow taxpayers to treat a debt substitution,

tions). For further information regarding . -
. . that will allow taxpayers to treat a debt substitution; i el
this revenue ruling, contact Ms. Edmond certain circumstances, as a realization event evéi Certain circumstances, as a realization event even

son on (202) 622-6080 (not a toll-freghough it does not result in a significant modificathough it does not result in a significant modifica-
caII) tion under section 1.1001-3 of the Income Tax Redion under section 1.1001-3 of the Income Tax Reg-
) ulations. See Rev. Proc. 99-18, page 7. ulations. See Rev. Proc. 99-18, page 7.
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Part lll. Administrative, Procedural, and Miscellaneous

Withdrawal of Guidance Under Associate Chief Counsel (International)terms of a debt instrument results in an
Section 1291 Relating to Mark- ~ However, other personnel from the IR@xchange of the original debt instrument
to-Market Elections for RICs and Treasury Department participated ifor a modified instrument that differs ma-
developing the withdrawal notice. terially either in kind or in extent. Under
Notice 99-14 F ox ok % % § 1.1001-3, a modification of a debt in-

strument results in an exchange for pur-
poses of § 1.1001-1(a) if the modifica-
tion is significant. A modification that is

ACTION: Partial withdrawal of proposed  Accordingly, under the authority of 2gNot significant does not result in an ex-
regulations. U.S.C. 7805, §1.1291-8 of the proposeghange for purposes of § 1.1001-1(a).

L . amendments to 26 CFR part 1 publishegection 1.1001-3 applies to any modifi-
SUMMARY:  This document withdraws . £ £ R 11024 (April 1, 1992), is with-cation of a debt instrument, regardiess of

81.1291-8 of the notice of proposed ruledrawn. the form of the modification (including

making (INTL-941-86, 1992-1 C.B. :
1124) that was published in tiederal Robert E. Wenzel, @ exchange of a new instrument for an

Register on April 1, 1992, providing Deputy Commissioner of €XiSting instrument). .
guidance under the passive foreign invest- Internal Revenue. _-03 Under § 1.1001-3(c), a modifica-

; tion means any alteration, including any
ment company (PFIC) rules rEIatmg to th?Filed by the Office of the Federal Register on Fe

mark to market election for regulated in bdeletion or addition, in whole or in part,
. 9 ruary 1, 1999, 8:45 am., and published in the issusf g |egal right or obligation of the issuer
vestment companies (RICs) that arefthe Federal Register for February 2, 1999, 64 F.R,

AGENCY: Internal Revenue ServicepPartial Withdrawal of Proposed
(IRS), Treasury. Amendments to the Regulations

shareholders of PEICS. 5015) or a holder of a debt instrument, whether
the alteration is evidenced by an express

DATES: Section 1.1291-8 of the pro- agreement (oral or written), conduct of

posed regulations published at 57 FR6 CFR 601.601: Rules and regulations. the parties, or otherwise.

11024 (April 1, 1992) is withdrawn Feb-(A!SC Partl, sections 1001; 1.1001-3, 1.1275-2) - g4 | general, a modification of a debt

ruary 2, 1999. Rev. Proc. 99-18 instrument is a significant modification

under § 1.1001-3 only if, based on all the

FOR FURTHER INFORMATION CON- ggcTioN 1. PURPOSE facts and circumstances, the legal rights
TACT: Robert Laudeman of the Office of S
or obligations that are altered and the de-

Associate Chief Counsel (International), This revenue procedure provides for an .
. . ) . i .. —gree to which they are altered are eco-
Internal Revenue Service, 1111 Constituelection that will facilitate the substitution . S .
tion Ave., NW, Washington, DC 20224.of some or all of the debt instruments fronpomlcally_ significant. Sectlo_n 1.1001-
Telephone (202) 622-3840, not a toll-freéwo or more outstanding issues of debel'(e) prowde§ rul_es to determine whethgr
number. with debt instruments from a new issueCertain modifications, such as a change in
Under the election, taxpayers can treat 4€!d Or the timing of payments, consti-
SUPPLEMENTARY INFORMATION: substitution of debt instruments, in certaifute significant mod|f|cat|on_s.

circumstances, as a realization event for -05 If the terms of a debt instrument are
federal income tax purposes even thougRodified to defer one or more payments
On April 1, 1992 (57 F.R. 110224), theit does not result in a significant modifica-2nd the modification does not result in an
IRS issued proposed regulations providion under § 1.1001-3 of the Income TagXchange under § 1.1001-3, § 1.1275-
ing, in part, an election under which cerRegulations (and, therefore, is not an ex(j) provides rules to account for the mod-
tain RICs could mark to market their stoclkchange for purposes of § 1.1001-1(a)jfied debt instrument. Under § 1.1275-
in certain PFICs. In the Taxpayer ReliefJnder section 4 of this revenue procedure(j), solely for purposes of 8§ 1272 and
Act of 1997 Congress enacted sectiotaxpayers do not recognize any realizeti273 of the Internal Revenue Code, the
1296(e)(2) of the Internal Revenue Codagain or loss on the date of the substitutiorebt instrument is treated as retired and
which allows certain RICs to elect to marknstead, the gain or loss generally is takeifien reissued on the date of the modifica-
to market their PFIC stock. Accordingly,into account as income or deductions oveion for an amount equal to the instru-
the IRS is withdrawing proposed regulathe term of the new debt instruments.  ment's adjusted issue price on that date.
tions §1.1291-8. Future guidance will be As a result, the debt instrument is retested
issued providing rules for all PFIC shareSECTION 2. BACKGROUND for original issue discount based on the
holders, including RICs, on how to mark g1 ynder § 1.1001-1(a), gain or loss iistrument’s adjusted issue price and the
to market certain PFIC stock. realized from the exchange of propertyemaining payments, as modified, to be
for other property differing materially ei- made on the instrument. If the debt in-
ther in kind or in extent. strument has original issue discount as a
The principal author of this withdrawal .02 Section 1.1001-3 provides rules toesult of the modification, both the issuer
notice is Robert Laudeman, Office of theletermine whether a modification of theand the holder account for the original

Background

Drafting Information
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issue discount over the remaining term of .06 Neither the new debt nor the old (a) identify the old debt for which

the instrument.See88 163(e) and 1272. debt is— new debt was substituted,

.06 An issuer may want to refinance (1) a contingent payment debt instru- (b) identify the new debt that was
and consolidate debt instruments (“oldnent (within the meaning of § 1.1275-4) substituted for the old debt,
debt”) from two or more outstanding is- (2) a tax-exempt obligation (as de- (c) indicate the issue price of the
sues of debt into debt instruments (“neviined in § 1275(a)(3)), or new debt, and
debt”) from a single new issue. In gen-  (3) a convertible debt instrument (d) indicate that the election was

eral, if the terms of the new debt are ndjwithin the meaning of § 1.1272-1(e)). made under this revenue procedure.
materially different from the terms of the .07 All payments on the old debt and .02 Treatment of substitutionIf an
old debt, substituting the new debt for théhe new debt are denominated in, or deteglection is made under this revenue proce-
old debt does not result in a significanmined solely by reference to, U.S. dollarsdure, the issuer and the electing holders
modification of the old debt underand the functional currency of the busimust report the substitution for federal in-
§ 1.1001-3. Therefore, the substitution afiess unit issuing the new debt is the U.8ome tax purposes as a repurchase of the
the new debt for the old debt in the condollar. old debt in exchange for the new debt in
solidation is not a realization event for .08 The issuer and one or more holdetie taxable year in which the substitution
federal income tax purposes. Howevenf the old debt make the election providedccurs. However, the issuer must account
under § 1.1275-2(j), some or all of then section 4.01 of this revenue procedurefor this deemed exchange under the rules
new debt may have original issue dis- described in section 4.03 of this revenue
count in varying amounts, dEpendingSECTION 4. APPLICATION procedure and each electing holder must
upon the terms of the old debt for which 41 gjaction. account for this deemed exchange under
the new debt was substituted. As aresult, (1) Manner of making the election.the rules described in section 4.04 of this
the new debt may not be fungible. The issuer and the holders make the elet@venue procedure.
SECTION 3. SCOPE tion gndgr thi's' revenue procedure' by .03Issuer’s treatmentThe issuer must
agreeing in writing to treat the substitutake into account over the term of the new
This revenue procedure applies to théon as a realization event for federal indebt any difference between the adjusted
substitution of new debt for old debt if allcome tax purposes and to comply with thissue prices of the old debt and the issue
of the following conditions are satisfied: provisions of this revenue procedure. Therice of the new debt (as determined
.01 Debt instruments from a single newvritten agreement must be entered into ngnder § 1.1273-2). If the aggregate issue
issue are being substituted for debt instruiater than the last day of the month irPrice of the new debt that is transferred to
ments from two or more old issues ofvhich the substitution occurs. electing holders as a substitute for the old
debt. (It is not necessary, however, for For example, the written agreement t@ebt is greater than the aggregate adjusted
any single holder of the old debt to havenake the election may be evidenced by igsue prices of the old debt for which it is
held debt instruments from more than onstatement in the offering documents fopubstituted, the issuer treats the difference
of the old issues.) the substitution that— as a reduction in the aggregate issue price
.02 The substitution does not result in a (a) the issuer, by distributing theof the new debt. As a result, the differ-
significant modification of the old debtdocuments, elects under this revenue prénce is taken into account by the issuer
under § 1.1001-3 and, therefore, is not @edure to treat the substitution as a reapver the term of the new debt as increased
realization event under § 1.1001-1. ization event for federal income tax puroriginal issue discount or as reduced bond
.03 The new debt and the old debt arposes, issuance premium (within the meaning of
publicly traded (within the meaning of (b) any holder of old debt that§ 1.163-13). If the aggregate issue price
§ 1.1273-2(f)). tenders its old debt for new debt as part «ff the new debt that is transferred to elect-
.04 The old debt was issued at par dhe substitution thereby makes the eledng holders as a substitute for the old debt
with a de minimis amount of originaltion under this revenue procedure, and is less than the aggregate adjusted issue
issue discount or premium. (For purposes (c) the issuer and the holders wherices of the old debt for which it is sub-
of this condition, the de minimis amounthave tendered their old debt for the newtituted, the issuer treats the difference as
for premium is determined using the prindebt (“electing holders”) will comply an increase in the aggregate issue price of

ciples of § 1.1273-1(d).) with the provisions of this revenue procethe new debt. As a result, the difference is
.05 The new debt is issued at par odure. taken into account by the issuer over the
with a de minimis amount of original (2) Statement attached to returf term of the new debt as reduced original

issue discount or premium. (For purposesn election is made under section 4.01(13sue discount or increased bond issuance
of this condition, the issue price of theof this revenue procedure, the issuer muptemium.

new debt is determined under § 1.1273-&ttach a signed statement to its timely .04 Electing holder’s treatment.

rather than under § 1.1275-2(j), and théled (including extensions) federal in- (1) In general. Notwithstanding any
de minimis amount for premium is detercome tax return for the taxable year improvision of subtitle A of the Internal
mined using the principles of § 1.1273-which the substitution occurs. On th&Revenue Code (including 88 356(a) and
1(d).) statement, the issuer must— 1276(a)), an electing holder does not rec-
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ognize any gain or loss as a result of theubstitution, as accrued market discour8ECTION 7. PAPERWORK
deemed exchange. Instead, the holderds the new debt. (Solely for purposes dREDUCTION ACT
basis (immediately after the substitutionyletermining the accruals of any additional ) ) )
in the new debt is the same as the holdemsarket discount on the new debt, the 1N€ collections of information con-
adjusted basis (determined as of the dabelder’s basis is increased by the amouf@in€d in this revenue procedure have
of the substitution) in the debt instrumentsf the accrued market discount on the ol§€en reviewed and approved by the Of-
for which the new debt was substituteddebt that is treated as accrued market diice of Management and Budget (OMB)
In addition, the holder’s holding periodcount on the new debt.) in accordance with the Paperwork Reduc-
for the new debt includes the holder's  (3) Bond premium.If the holder’s tion Act (44 U.S.C. 3507) under control
holding period for the old debt. basis in the new debt (immediately aftePumber 1545-1647.
(2) Market discount. the substitution) is greater than the stated An agency may not conduct or sponsor,
(a) In general. If the stated re- redemption price at maturity of the newand & person is not required to respond to,
demption price at maturity of the newdebt (as determined under § 1.1273—-1(b)3, collection of information unless the col-
debt (as determined under § 1.1273-1(bjhe holder treats the difference as bonkgction of information displays a valid
is greater than the holder’s basis (immedpremium on the new debSee§§ 1.171- OMB control number.
ately after the substitution) in the newl through 1.171-5 for the treatment of The collections of information in this
debt, the holder treats the difference asond premium. revenue procedure are in section 4.01.
market discount on the new debt and the This information is required to determine
new debt as a market discount bond (uRECTION 5. EFFECTIVE PERIOD whether a taxpayer has made the election
Iri?nswmse :rrnnglljj:tt Vc\)/iftrt]ri\r:a tﬂljcratég;ilrs] a (:e This revenue procedure applies to Sut5{_nder thIS revenue procedur_e. The coIIt_—zc—
9 Oliitutions that occur between March 1tons of information are required to obtain

§ 1278(a)(2)(C)).See88 1276 an_d 1278 1999, and June 30, 2000. a b_enefit. The likely re.s.por?de_nts are
for the treatment of market discount: business or other for-profit institutions.

(The issue date of the old debt rather tha®ECTION 6. REQUEST FOR The estimated total annual reporting
the issue date of the new debt is used HOMMENTS and/or recordkeeping burden is 75 hours.
determine whether the new debt is a The estimated annual burden per re-

short-term obligation for purposes of The Internal Revenue Service request§, ,jent/recordkeeper varies from 1/2
§ 1278(a)(1)(B)().) See sectioncomments on this revenue procedure, i, 1o 1 hour, depending on individual
4.04(2)(b) below for the treatment of anytluding comments on whether this revy; ., motances, with an estimated average

accrued market discount on the old debt.enue procedure should be made permaz 5/, 1\ - The estimated number of re-

(b) Accrued market discounThe nent. Persons that wish to comment Oonndents is 100.

rules in this section 4.04(2)(b) apply if, aghis revenue procedure may submit com-"r, -~ o004 o0 o frequency of re-
of the date of the substitution, there is anfpents by May 31, 1999, to: CCIDOI\/IIS - . q Y
X i ponses is on occasion.
accrued market discount on the old detORP:R (RP-102721-99), room 5226, , i
) . Books or records relating to a collec
that has not been taken into account byternal Revenue Service, POB 7604, Ben - - :
. i : . . ion of information must be retained as
the holder as ordinary income. If, undeFranklin Station, Washington, DC 20044 .
. . . . long as their contents may become mater-
section 4.04(2)(a) above, there is no maBubmissions may be hand delivered be- = - . .
. lal in the administration of any internal
ket discount on the new debt or thdween the hours of 8 am. and 5 p.m. tor'evenue law. Generally tax returns and
amount of any market discount on th&C:DOM:CORP:R (RP-102721-99), " ' irormation ar}é confidential, as
new debt is a de minimis amount, th€&ourier’'s Desk, Internal Revenue Ser-"" " d by 26 U.S.C. 6103 ’
amount of accrued market discount on theice, 1111 Constitution Avenue, NW,requlre y e :
new debt is zero, and the accrued mark®¥ashington DC. Alternatively, com- coNTACT PERSON
discount on the old debt is ignored. Ifments may be submitted via the Internet
under section 4.04(2)(a) above, thdy selecting the “Tax Regs” option of the For further information regarding this
amount of market discount on the newRS Home Page or by submitting them direvenue procedure, contact William E.
debt is more than a de minimis amountectly to the IRS Internet site atBlanchard of the Office of Assistant Chief
the lesser of this market discount and thiettp://www.irs.ustreas.gov/prod/tax_regs/Counsel (Financial Institutions and Prod-
accrued market discount on the old debt isomments.html. Comments will be avail-ucts) on (202) 622-3950 (not a toll free

treated by the holder, as of the date of theble for public inspection. call).
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Part IV. Items of General Interest
Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- group-term life mortality experience of 13

and Notice of Public Hearing TACT: Concerning the regulations, Bettyissuers covering the 1985-1989 period, as
J. Clary, (202) 622-6070; concerning subecompiled by the Society of Actuaries, as
Group Term Insurance; missions and the hearing, Michaelvell as other data on mortality trends.
Uniform Premiums Slaughter, (202) 622-7190 (not toll-freeThe IRS and Treasury contemplate con-
numbers). tinuing to monitor future changes in mor-
REG-209103-89 tality experience and would expect to

SUPPLEMENTARY INFORMATION:  update the section 79 table when a signifi-
cant change in the cost of group-term life
insurance is evidenced.

AGENCY: Internal Revenue Service
(IRS), Treasury. Background

ACTION: Notice of proposed rulemak- This document contains pmpose%ummary of Regulations
ing and notice of public hearing. amendments to the Income Tax Regula-

tions under section 79 of the Internal Rev- These proposed regulations revise the
SUMMARY: This document contains enue Code. These proposed regulationgiform premium table used to calculate
proposed regulations that revise the unfevise the uniform premium rates used tthe cost of group-term life insurance cov-
form premium table used to calculate thgalculate the cost of group-term life insurerage provided to an employee by an em-
cost of group-term life insurance coverance provided to employees. Section 78loyer. The proposed new table has been
age provided to an employee by an emyenerally permits an employee to excluddeveloped based on mortality experience
ployer. These proposed regulations prgrom gross income the cost of $50,000 ofor individuals covered by group-term life
vide guidance to employers who must usgroup-term life insurance coverage. Thasurance during the 1985-1989 period, as
the uniform premium table to calculat§emaining cost of the group-term life in-reflected in a Society of Actuaries report.
the cost of group-term insurance includigyrance is included in the employee’The mortality rates were adjusted for im-
ble in the gross income of their employyross income to the extent it exceeds therovements in mortality from 1988 (the
ees. This document also provides noticgmount, if any, paid by the employee foweighted midpoint for the data used in
of & public hearing on these proposed regre coverage. The cost of the group-terine1985-89 study) through 2000, based
ulations. insurance is determined on the basis @h the same rates of mortality improve-
. . five-year age brackets prescribed by regument that were adopted by the Society of
;)'S‘;I;IElSS ig;ngmegzqrﬂgisbfori;eeﬁda%t‘O”S- Actuaries Group Annuity 'Valuation Table
outlines,of t0pi.cs to be discussed at th The uniform premiums are set forth inTask Force for.the period 1988--1994'

t%e regulations in Table | entitled “Uni-Separate mortality rates were derived for

public hearing scheduled for May 6., "5 0 i\ me for $1,000 of Group-termmales and females, and the section 79
1999, must be received by April 15, ife Insurance Protection.” Section 1.79-table reflects a 50/50 blend of the male
1999. The IRS requests comments on t (% . :

. d)(2). Atable was initially published onand female mortality rates. The resulting

ﬂg;tgeorl;zz ELZ?GOrSt%dré;f and how ity 6 "1066 (31 F.R. 9199), and the tablmwortality projections have been adjusted
was revised on December 6, 1983 (4® reflect a 10 percent load factor. The

ADDRESSES: Send submissions toF-R. 54595). The December 6, 1983 revikniform premium rates under the pro-
CC:DOM:CORP:R (REG—-209103-89),5i0n was made to reflect changes in moposed revision would be lower in all age
room 5228, Internal Revenue Servicetality since 1966, using 1975-1979 morgroups than the rates under the current
POB 7604, Ben Franklin Station, Washtality experience reported by the Societgection 79 regulations. _
ington, DC 20044. Submissions may b@f Actuaries. The December 6, 1983 revi- Comments a-l'e requeSted regardlng the
hand delivered between the hours of 8i0n extrapolated the reported mortalityproposed premium rates.
a.m. and 5 p.m. to CC:DOM:CORP:Rexperience to 1982, and reflected a res ., 0 Effective Date
(REG-209103-89), Courier’'s Desk, Invised gender mix and load factor. For
ternal Revenue Service, 1111 Constitutiopears after 1988, new factors were added These regulations are proposed to be
Avenue, NW, Washington, DC. Alterna-to the table for ages above 64, pursuant ffective July 1, 1999. A special effective
tively, taxpayers may submit commentsection 5013 of the Technical and Misceldate rule applies to any policy of life in-
electronically via the Internet by selectinganeous Revenue Act of 1988. See 53urance issued under a plan in existence
the “Tax Regs” option on the IRS Homé& .R. 33635 (July 30, 1992). before the proposed general July 1, 1999
Page, or by submitting comments directly The IRS and Treasury have concludedffective date if the policy would not be
to the IRS Internet site at http://www.irs that the section 79 table should be revisateated as carried directly or indirectly by
ustreas.gov/prod/tax_regs/comments.htmhecause there has been a significant iman employer under section 1.79-0 of the
The public hearing will be held in Roomprovement in mortality since the 19754ncome Tax Regulations using the current
2615, Internal Revenue Building, 11111979 period (even after taking into acsection 79 table. In this case, if the spe-
Constitution Avenue NW, Washington,count the projection to 1982). Thiscial rule applies, the policy would con-
DC. conclusion is based on information on thénue to be treated as not carried directly

March 15, 1999 10 1999-11 I|.R.B.



or indirectly by an employer until the first A public hearing has been scheduled for 3. New paragraph (e) is added.
plan year that begins after July 1, 1999. Thursday, May 6, 1999, at 10:00 a.m. in The revision and addition read as fol-
Because income imputed under sectioRoom 2615, Internal Revenue BuildingJows:
79 is generally subject to FICA tax which1111 Constitution Avenue NW, Wash- o
is withheld from the employee’s pay, andngton, DC. Due to building security pro-31-79-3 Determination of amount equal
because the withholding often is appliededures, visitors must enter the 10th Stref} COSt of group-term life insurance.
periodically from payrolls during the entrance, located between Constitution x ok k% %
year, many employers will need to modifyand Pennsylvania Avenues, NW. In addi-
their payroll-based withholding systemdion, all visitors must present photo identi- (d
and related information collection procefication to enter the building. Because of (2) For the cost of group-term life in-
dures before the effective date. The praccess restrictions, visitors will not be adsurance provided after June 30, 1999, the
posed July 1, 1999 effective date is inmitted beyond the immediate entrancé&ollowing table sets forth the cost of
tended to provide the benefits of havingrea more than 15 minutes before th$1,000 of group-term life insurance pro-
the lower income inclusions take effect akearing starts. For information about hawided for one month, computed on the
early as possible while avoiding the addiing your name placed on the building acbasis of 5-year age brackets. See 26 CFR
tional costs that would arise if employergess list to attend the hearing, see tHe79-3(d)(2) in effect prior to [DATE
did not have adequate time to implemenfOR FURTHER INFORMATION CON- FINAL REGULATIONS ARE EFFEC-
the changes before the effective dat€éACT” section of this preamble. TIVE] and contained in the 26 CFR,
(which would necessitate special adjust- The rules of 26 CFR 601(a)(3) apply tgpartl, edition revised as of April 1, 1998,
ments to correct overwithholding thatthe hearing. Persons who wish to presefar a table setting forth the cost of group-
would have occurred after the effectiveoral comments at the hearing must submierm life insurance provided before July
date and before implementation of thevritten comments and an outline of thel, 1999. For purposes of Table I, the age

) * k k

new table). topics to be discussed and the time def the employee is the employee’s at-
Comments are requested regarding theted to each topic (a signed original anthined age on the last day of the em-
proposed effective date. eight (8) copies) by April 15, 1999. ployee’s taxable year.
, A period of 10 minutes will be allotted
Special Analyses to each person for making comments. TABLE I. — UNIFORM PREMIUMS

It has been determined that this notice AN @genda showing the scheduling oFOR $1,000 OF GROUP-TERM LIFE
of proposed rulemaking is not a signifi-Ne speakers will be prepared after thtNSURANCE PROTECTION

cant regulatory action as defined in ¢i€adline for receiving outlines .hass_year age bracket Cost per $1,000
12866. Therefore, a regulatory asses®@ssed. Copies of the agenda will be of protection for
ment is not required. It also has been d&vailable free of charge at the hearing. one month
te_rm_ined _that section 553(b) of the AdDrafting Information

ministrative Procedure Act (5 U.S.C. Under25 .................... $0.05
chapter 5) does not apply to these regula- The principal author of these regula25t029 .................... .06
tions and, because these regulations dions is Betty J. Clary, Office of the Asso-30t034 .................... .08
not impose a collection of information onciate Chief Counsel (Employee Benefit85t039 .................... .09
small entities, the Regulatory Flexibilityand Exempt Organizations). Howeverd0to44 .................... .10
Act (5 U.S.C. chapter 6) does not applyother personnel from the IRS and thd5t049 .................... .15
Pursuant to section 7805(f) of the Internalreasury Department participated in theisOto 54 . ................... .23
Revenue Code, this notice of proposedevelopment. 55t059 ... 43
rulemaking will be submitted to the Chief v x % % o 60to64 ......... ... ... .66
Counsel for Advocacy of the Small Busi- 65t069 .................... 1.27
ness Administration for comment on itSProposed Amendments to the Regulation7so andabove ................ 2.06

impact on small business.

Accordingly, 26 CFR part 1 is pro-

Comment and Public Hearing posed to be amended as follows:

Before these proposed regulations aigarT 1-INCOME TAXES (e) Effective date—(1) General effec-
adopted as final regulations, considera- tive date for table.Except as provided in
tion will be given to electronic and writ- Paragraph 1. The authority citation foparagraph (e)(2) of this section, the table
ten comments (a signed original and eighgart 1 continues to read in part as followsn paragraph (d)(2) of this section is effec-

(8) copies) that are timely submitted to Authority: 26 U.S.C. 7805 * * * tive July 1, 1999.

the IRS. The IRS and Treasury specifi- Par. 2. Section 1.79-3 is amended as (2) Effective date for table for pur-
cally request comments on the clarity ofollows: poses of section 1.79-@ policy of life

the proposed regulations and how it may 1. Paragraph (d)(2) is revised. insurance issued under a plan in existence

be made easier to understand. All com- 2. Paragraph (e) and (f) are redesigsn June 30, 1999, which would not be
ments will be available for public inspec-nated as paragraph (f) and (g) respetreated as carried directly or indirectly by
tion and copying. tively. an employer under 81.79-0, taking into
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account the Table | in effect on that datehand delivered Monday through Fridayproposed collection of information may
shall continue to be treated as a policigetween the hours of 8 a.m. and 5 p.m. tbe minimized, including through the ap-
that is not carried directly or indirectly byCC:DOM:CORP:R (REG-104072-97),plication of automated collection tech-
the employer until the first plan year beCourier’'s Desk, Internal Revenue Serniques or other forms of information tech-
ginning after the general effective date ivice, 1111 Constitution Avenue, NW,nology; and
paragraph (e)(1) of this section. Washington, DC. Alternatively, taxpayers Estimates of capital or start-up costs and
may submit comments via the Internet bgosts of operation, maintenance, and pur-
selecting the “Tax Regs” option of thechase of services to provide information.
Robert E. Wenzel, IRS Home Page or by submitting them di- The collection of information is in
Deputy Commissioner offectly to the IRS Internet site at§1.770.1(l)—3(f.) and §1'.77Q1(I)—3(g). The
Internal Revenue. Nttp://www.irs.ustreas.gov/prod/tax_regsctollection of information is mandatory.
comments.html. The public hearing willThe likely respondents are individuals,
(Filed by the Office of the Federal Register on Janibe held in room 2615, 1111 Constitutiorbusinesses, and other organizations.
ary 12,1999, 8:45 a.m., and published in the issue plyenue, NW, Washington, DC. Estimated total annual burden: 50 hours
the Federal Register for January 13, 1999, 64 F.R. Estimated average annual burden per re-
2164) FOR FURTHER INFORMATION CON- spondent: 1 hour
TACT: Concerning the proposed regulagstimated number of respondents: 50
tions, Jonathan Zelnik at (202) 622-3940gstimated annual frequency of responses:
concerning submissions of comments, thannually
hearing, and/or to be placed on the build- An agency may not conduct or sponsor,
ing access list to attend the hearingand a person is not required to respond to,
LaNita VanDyke at (202) 622-7190 (nota collection of information unless the col-
toll-free numbers). lection of information displays a valid
control number assigned by the Office of
SUPPLEMENTARY INFORMATION: Management and Budget.
Books or records relating to a collec-
AGENCY: Internal Revenue Service tion of information must be retained as
(IRS), Treasury. The collection of information con- long as their contents may become mater-
_ tained in this notice of proposed rulemakial in the administration of any internal
ACTION:  Notice of proposed rulemak-jng has heen submitted to ti@ffice of revenue law. Generally, tax returns and
ing and notice of public hearing. Management and Budgetfor review in tax information are confidential, as re-
accordance with the Paperwork Redudiuired by 26 U.S.C. 6103.
tion Act of 1995 (44 U.S.C. 3507(d)).
. . Background
omments on the collection of informa-

* * *x * %

Notice of Proposed Rulemaking
and Notice of Public Hearing

Recharacterizing Financing
Arrangements Involving
Fast-Pay Stock

REG-104072-97
Paperwork Reduction Act

SUMMARY: This document contains
proposed regulations that recharacteriz

for tax purposes, financing arrangemen . .
involving fast-pay stock. The regulation;tIon should be sent to the Office of Man- oOn February 27, 1997, the IRS issued

are necessary to prevent taxpayers fro ement and Budget, Attn: Desk OfficeNotice 97-21, 1997-1 C.B. 407, which
using fast-pay stock to achieve inappro2" the Department of the Treasury, O_ﬁICE.?eIates to financing arrangements involv-
priate tax avoidance. The regulations a of Information and Regulatory Affairs, ing fast-pay stock. Among other things,
fect corporations that issue fast-pay stock’ ashington, DC 20503, with copies tthe notice informs the public that the IRS
holders of fast-pay stock, and other sharéielnternal Revenue Sery|ceAttn. _IRS_ and Tre{;lsury Department e,XPGCI to issue
holders that may claim tax benefits purcPOrts Clearance Officer, OP:FS:FRiegulations recharacterizing these
ported to result from arrangements iny ashington, DC 20224. Comments omrrangements to prevent tax avoidance.
he collection of information should be reNotice 97-21 requested comments, but
eived by March 8, 1999. Comments argone have been received.
pecifically requested concerning: ) o
Whether the proposed collection of inEXplanation of Provisions

DATES: Written comments must be reformation is necessary for the proper perg - rax_avoIDANCE

ceived by April 6, 1999. Outlines of top_formance of thg fupctlon§ of the Interna ARRANGEMENTS USING
ics to be discussed at the public hearing€venue Service, including whether the -\ g1 pay sTOCK
scheduled for April 8, 1999, at 10 a.mcollection will have a practical utility;

volving fast-pay stock. This documenlI
also provides notice of a public hearingg
on the proposed regulations.

must be received by March 18, 1999. The accuracy of the estimated burden Notice 97-21 addresses two-party fi-
associated with the proposed collection afancing arrangements that are structured
ADDRESSES: Send submissions: tanformation (see below); as multi-party arrangements to let one or

CC:DOM:CORP:R (REG-104072-97), How the quality, utility, and clarity of more of the parties avoid tax. Instead of
room 5226, Internal Revenue Servicethe information to be collected may beone party directly providing financing to

POB 7604, Ben Franklin Station, Washenhanced,; the other, they both acquire stock (with
ington, DC 20044. Submissions may be How the burden of complying with thedifferent characteristics) in a conduit en-
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tity. The arrangement is structured so thaponsor’s economic income takes the forrfast-pay stock and the other shareholders
the party providing the financing has a deef an increasing ownership interest in théhe benefited shareholders) in the corpo-
creasing claim on the conduit entity (andonduit entity. Because the fast-pay stockation. The regulations also impose re-
its assets) while the party receiving the fiis economically self-amortizing, each disporting requirements on certain corpora-
nancing has an increasing claim on theibution reduces the investors’ claim orntions with outstanding fast-pay stock and
conduit entity (and its assets). Economithe conduit entity (and its assets) and iren certain shareholders that participate in
cally, both parties benefit from the con<creases the sponsor’s claim. By treatingfast-pay arrangements. These reporting
duit entity’s income. For tax purposesfast-pay arrangement according to itsequirements apply to all fast-pay
however, the entity’s income is allocatedorm, the sponsor reports taxable incomarrangements, whether or not they are
almost entirely to the party providing thethat fails to clearly reflect its economic in-subject to recharacterization.
financing, allowing the other party tocome. An individual sponsor, for exam- Notice 97-21 describes specific models
claim unwarranted tax benefits. ple, reports little or no dividend incomefor recharacterizing fast-pay arrange-
Notice 97-21 describes in detail a typiinstead, the individual reports gain on disments. For purposes of determining the
cal fast-pay stock financing arrangemenposing of its benefited stock; thus, deferincome of the shareholders of a corpora-
The parties to the arrangement includeing tax on its economic income and conton with outstanding fast-pay stock, these
(1) a person seeking financing (the sporverting that income from ordinary tomodels ignore the separate existence of
sor), (2) investors who are willing to pro-capital. A corporate sponsor not only rethe corporation and treat the fast-pay
vide financing and typically are not sub-orts little or no dividend income, but carshareholders and benefited shareholders
ject to federal income tax (the investorsjavoid reporting gain on the disposition obs owning the corporation’s underlying
and (3) a corporation that is generallyts benefited stock, thereby entirely elimiassets. Although this approach prevents
subject to tax only at the shareholder levelating tax on its economic income. (If &ax avoidance, the IRS and Treasury De-
(a conduit entity). The conduit entity is-corporate sponsor has a sufficient intereghrtment have concluded that it may not
sues a class of self-amortizing stock (thi the conduit entity, the sponsor may sugsest reflect the financing relationship be-
fast-pay stock) to the investors and a clageed to the conduit entity's assets tax-régyeen the fast-pay shareholders and the
of other stock (the benefited stock) to théy liquidating or reorganizing the conduityenefited shareholders. In addition, the
sponsor. The fast-pay stock is structureentity; thus, avoiding a taxable dispositiorhpproach of the notice may be difficult for
so that during an initial period, the divi-of the benefited stock). taxpayers to apply if the corporation has a
dends made with respect to the stock are In substance, the investors (the faSt'paéfomplex capital structure, multiple assets
substantial and relatively certain while theshareholders) are financing the Sponsor,ﬁhcluding active businesses), or both.
dividends made with respect to the benénvestment in the conduit entity. Al-
fited stock are insignificant. After the ini-though nominally shareholders in the Conr'egulations treat the fast-pay shareholders
tial period, the dividend rate of the fastduit entity, the investors have a IimitedaS acquiring instruments issued by the ben-

pay stock, the stock’s effectivediminishing claim to the entity (and its 8S-afited shareholders instead of acquiring in-

redemption value, or both, decline. sets). The sponsor’s claim, by contrast, Brests in the assets of the corporation.

Economically, the fast-pay stock isresidual and long-term. Thus, a fast-pa:
self-amortizing because the distributionsirrangement is effectively a leverage elationship between the fast-pay share-
made with respect to the fast-pay stoclrrangement in which the sponsor USES Iders and the benefited shareholders. It
are in part a return on the investors’investintaxed income from the conduit entity to

ment and in part a return of their investrepay the investors also removes the burden of determining
P pay ' each party’s ownership interest in the as-
ment. For tax purposes, however, the par-

ties characterize the fast-pay stoc: THE PROPOSED REGULATIONS sets of the corporation. Thus, the regula-

T . - . tions provide an approach that is easier to
dlst_nbunons entirely as d|V|dgnds (thatisq |n General apply and more narrowly tailored than the
entirely as a return on the investment).

Consequently, the investors’ reported tax- To prevent the avoidance of tax, themOOIeIS described in Notice 97-21.

able income—overstated dividend incom&ecretary may issue regulations under, Fast-Pay Stock and Benefited Stock
followed by an overstated capital loss oection 7701(l) recharacterizing any mul-
disposition of the fast-pay stock— fails tatiple-party financing transaction as a Under the proposed regulations, stock
clearly reflect their economic income.transaction directly among any two ois fast-pay stock if it is structured to pro-
(Investors that are tax-exempt suffer naore of the parties. The proposed regulaide for dividends that economically rep-
disadvantage from this arrangement.)  tions exercise this authority by recharaceesent a return (in whole or in part) of the
Characterizing the distributions madeerizing certain fast-pay arrangements. Aolder’s investment rather than only a re-
with respect to the fast-pay stock solely afast-pay arrangement is any financingurn on the holder’s investment. Stock is
dividends has the corresponding effect afrrangement in which a corporation hapresumed to be fast-pay stock if it has, by
understating the taxable income on theutstanding two or more classes of stocklesign, a dividend rate that is reasonably
benefited stock (the stock held by thene of which is fast-pay stock. The reguexpected to decline, or an issue price that
sponsor) during the initial period. Insteadations identify fast-pay arrangements andxceeds the amount at which the holder
of receiving dividends attributable to itsrecharacterize certain of them as arrangean be compelled to dispose of the stock.
share of the conduit entity’s income, thenents directly between the holders of thé taxpayer may rebut these presumptions

To address these concerns, the proposed

his approach better reflects the financing
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only by clearly showing that no dividendcontrolled foreign corporation cannot circlass of benefited shareholders. Instead,

represents an economic return (in wholeumvent the purposes of United States taas mentioned before, the regulations pro-

or in part) of the holder’s investment. law (including treaties) by using thevide a general rule that requires recharac-
Generally, whether stock is fast-payecharacterization rules to exploit inconterization among the different classes as

stock must be determined based on all tteistencies between the treatment of a fastppropriate to match the economic sub-

facts and circumstances, including any regay arrangement by the United States arsdlance of the fast-pay arrangement.

lated agreements such as options or fofereign jurisdictions. It is expected that . " '

ward contracts. A related agreement ithe Commissioner will closely scrutinize® Rules for Disposition of Benefited

any direct or indirect, oral or written, fast-pay arrangements in which the corpo- Stock

agreement between the holder of the stoektion with outstanding fast-pay stock is @ The proposed regulations provide spe-

and the issuing corporation, or betweeforeign corporation. cial rules for dispositions of benefited
the holder of the stock and one or more Model for Rech ing Fast.pay StOCK On the sale of benefited stock, in
other shareholders in the co_rporatlon‘.‘- odel for Recharacterizing Fast-Pay  jition to any consideration actually re-
The determination that stock is fast-pay Arrangements ceived, the seller is treated as receiving
stock is made when the stock is issueq, | saneral the amount necessary to terminate its po-
and whenever there is a significant modi- sition with respect to the financing instru-

fication in the terms of the stock or the re- The proposed regulations treat the fasents at fair market value. Similarly, the

lated agreements, or a significant changsay shareholders as holding financing inhuyer is treated as paying that amount and

in the relevant facts and circumstances. struments issued by the benefited shargs issuing new financing instruments to
The proposed regulations define benenolders rather than as holding fast-pashe fast-pay shareholders.

fited stock by reference to fast-pay stockstock in the corporation. The corporation

With respect to a class of fast-pay stocks the paying agent on the financing ind. Rule Preserving Pre-effective Date

all other stock in the corporation (includ-struments but has no other relationship to Gain

ing any other class of fast-pay stock) ishe fast-pay shareholders. The proposed regulations provide a

benefited stock. For fast-pay arrange- Under the proposed regulations, the ﬁépecial basis adjustment rule to ensure

ments in which there is more than on@ancing instruments have the same pay:

Yhat unrealized gain on benefited stock is

class of benefited stock, the parties muhent terms as the fast-pay stock. The,, inappropriately eliminated. Because

apply the general recharacterization rulegming and amount of payments madeg, regulations do not apply to amounts
among the different classes as appropriaigith respect to the financing instruments, .\ ,ad or paid in taxable years ending
to match the arrangement’s economic sulherefore, match the timing and amount Ot.fiefore February 27, 1997 (pre-effective

stance. distributions made with respect t0 th§ears) a benefited shareholder will have
3. Fast-Pay Arrangements Subject to fa;}st-pay stock. kl}\lotfhmg In the regulations,conomic income, but not taxable in-
Recharacterization characterizes the financing Instrumentsome, attributable to pre-effective years if

The character of the financing instruine form of a fast-pay arrangement is re-
Under the proposed regulations, if thenents (for example, stock or debt) musipected for those years. This economic
corporation with outstanding fast-paybe determined under general tax prinCipcome s reflected as unrealized gain in
stock is either a regulated investmenples and depends on all the facts and Cifye penefited stock.
company (RIC) or a real estate investmergumstances. Absent a special basis adjustment rule,
trust (REIT), the fast-pay arrangement is The benefited shareholders are treatqle general recharacterization rule would
automatically recharacterized. If the coras first issuing the financing instrumentg|iminate this unrealized gain. Although
poration is neither a RIC nor a REIT, thén exchange for cash equal to the fair magnhe regulations do not apply to amounts
Commissioner may (at the Commisket value of the fast-pay stock (taking intq,ccrued or paid in pre-effective years, the
sioner’s discretion) recharacterize th@ccount any related agreements), and theggy|ations recharacterize fast-pay
fast-pay arrangement in cases where tt&$ contributing the cash to the corporatiogrrangements from their inception. Thus,
Commissioner determines that a principdthereby increasing their basis in the benp cases in which the fast-pay arrange-
purpose for the structure of the fast-pagfited stock). Distributions made with réyyent was entered into in a pre-effective
arrangement is the avoidance of tax. ThiPect to the fast-pay stock are treated gaar, the general recharacterization rule
rule applies to all parties to a fast-payirst made with respect to the benefiteq,creases a benefited shareholder’s basis
arrangement, without regard to whethestock, and then as used by the benefitgd jis stock as of the inception of the trans-
such parties acquired their interests aareholders to make payments on the fition, even though the regulations do not

part of an initial offering or later (by pur- Nancing instruments. require the benefited shareholder to in-
chase or other transfer). . Rule for Multiple Classes of Benefitedcude deemed dividend distributions at-

By not automatically recharacterizing Stock tributable to the pre-effective years. Con-
all fast-pay arrangements, the regulations sequently, this increase in basis without

prevent taxpayers from using the rechar- The proposed regulations do not decorresponding dividend income elimi-
acterization rules for other tax avoidancecribe detailed rules for fast-pay arrangeiates the unrealized gain from the pre-ef-
purposes. For example, shareholders ofraents in which there is more than onéective years.
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To preserve the unrealized gain resulttor deemed made) under a fast-pagnd must recite the terms of the fast-pay
ing from the economic income attribut-arrangement. Generally, if a fast-pagtock and the date on which the fast-pay
able to pre-effective years, the proposearrangement is recharacterized under ttlgtock was issued. In addition, to the ex-
regulations provide a special basis adjusg&utomatic recharacterization rules, a withtent the filing person knows or has reason
ment rule. After taking into account anyholding agent must withhold in accor-to know such information, the statement
basis increase under the general rule,dance with the transaction as recharactemust contain the names and the taxpayer
benefited shareholder must decrease itged. A different rule applies, however, ifidentification numbers of the shareholders
basis in its benefited stock by the amourihe withholding agent knows or has reaef any class of stock that is not traded on
(if any) that (1) its taxable income attrib-son to know that any taxpayer enteredn established securities market as de-
utable to the fast-pay arrangement for prénto the fast-pay arrangement with a prinscribed in §1.7704-1(b).
effective years, computed by recharactegipal purpose of using the recharacteriza- . .
izing the fast-pay arrangement under théon rules to avoid tax under section/- Election to Limit Taxable Income
regulations, exceeds (2) its taxable in871(a) or section 881. In that case, for Afiributable to a Recharacterized
come attributable to the fast-pay arrangetach payment made (or deemed made) to Fast-Pay Arrangement for Taxable
ment for pre-effective years, compute@uch taxpayer under the arrangement, the Years Ending After February 26,
without applying the recharacterizatiorwithholding agent must withhold under é997,| and Bi‘orepthki_Dr?tZ The;:s_e |
rules of the regulations. In this way, &€ction 1441 or section 1442 the higher of Regu ations Are Published as Fina

) , T ; i ; egulations in the Federal Register.
benefited shareholder’s economic incomél) the amount of withholding that applies

attributable to taxable years before the ef0 such payment determined under the e requiations are proposed to be ef-
fective date of the regulations is not elimform of the arrangement, or (2) thégctive February 27, 1997, and to cover
inated by the basis provisions of the ger@mount of withholding that applies toy taxable years ending after February 26,
eral recharacterization rules and may be{Ch payment determined under the autQgg7, Thys, the regulations will apply to

realized when the benefited shareholddPatic recharacterization rules. AlSOg)| amounts accrued or paid on or after the

disposes of its benefited stock. when the withholding agent knows or hagq; qay of the first taxable year ending
reason to know that the Commissionegge, February 26, 1997.

e. Rule Prohibiting the Affirmative Use has exercised the discretion to depart Because the proposed effective date re-
of These Regulations to Avoid Tax ~ from the automatic recharacterizatiogies to the date Notice 97—21 was issued

Imposed by the Code rules for a taxpayer, the withholding agenf, he public, and because the regulations

- .. must withhold on payments made (0L qont different recharacterization rules
The proposed regulations prohibit qeemed made) to that taxpayer in accojFr'ompthe ones described in the notice, the

: - limit its taxable income attributable to the
avoidance of any tax imposed by the the withholding agent's liability to arrangement for certain taxable years.

Code. With respect to such a taxpayefithhold on payments to foreign individ- 5 acifically. for taxable vears endin

the Commissioner may depart from thga|s is described in new propose%ﬁer Febru)gry 26, 1997 an before tr?e
automatic recharacterization rules ang1.1441-7(g). The same rules apply Hate thece regulr,:ltions ’are el
treat (for all purposes of the Code) thanments (or deemed payments) to folsparenolder may limit its taxable income
fast-pay arrangement in accordance Witgign corporations under §1.1442-1. attributable to a fast-pay arrangement

its form or its economic substance. This recharacterized under the regulations, to
anti-abuse rule applies on a taxpayer-by. Reporting Requirements : >
bp hay )'6 P greq the taxable income that would result if the

Lﬁgﬁﬁe;fqajzs If:;)srt-ep)g/msgl:él:fir? ;orsllzgﬁ In general, a corporation thqt has fa}sfast-pay arrang_ement were recharacter-
and a principal purpose for acquiring sucﬁ]ay stock outstanding at any time duringzed under Notice 97721. Any .amount
stock is to reduce United States withhold.t- e taxable.year must attach a statgmenteacluded_under the limit musft be mclgded
ing taxes by applying the automaticlts federal income tax return_. This rgleas an adjustmept to taxable income |n.the

A . does not apply to a corporation that is ahareholder’s first taxable year that in-
rgcharactenzaﬂon rules, the Com.m.'sf:ontrolled foreign corporation (CFC) ascludes the date the regulations are final-
sloner may, for pur?oses_ of determlnln%efined in section 957, a foreign personated. Under the regulations, a shareholder
the foreign person’s United States tax ,4inq company (FPHC) as defined irthat has elected to apply the limit must in-

consequences (namely, _W|thhold|ng t"?Ix)section 552, or a passive foreign investlude a statement in its books and records

dgpart from the automatic rgcharactenzarhent company (PFIC) as defined in seddentifying each fast-pay arrangement for

tion rules and treat the foreign person &g, 1597, |nstead, certain shareholdemshich the election was made, and the

holding fast-pay stock in the REIT. (and officers and directors of FPHCs) oamount excluded from taxable income

5. Withholding those corpprations must attach a statemnder the election for each fast-pay
ment to their returns. arrangement.

A corporation that issues fast-pay stock The statement must identify the corpo- Shareholders who take advantage of

is a withholding agent for payments madeation that has outstanding fast-pay stodke limit enjoy only a deferral of taxable
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income: Any amount excluded under theant regulatory action as defined in E.Capply to the hearing. Persons that wish to
limit is later included as an adjustmentl12866. Therefore, a regulatory assesgresent oral comments at the hearing must
Thus, the sole benefit of making the eleament is not required. It is hereby certifiedsubmit written comments by April 6,
tion is a timing difference. This result isthat these regulations will not have a sigt999, and submit an outline of the topics
appropriate because over the life of a fashificant economic impact on a substantiaio be discussed and the time to be devoted
pay arrangement a shareholder has tmember of small entities. This certifica-to each topic (a signed original and eight
same amount of taxable income whethdion is based on the understanding of the8) copies) by March 18, 1999.
the fast-pay arrangement is recharactelRS and Treasury Department that the A period of 10 minutes will be allotted
ized under Notice 97-21 or under the regetal number of fast-pay arrangements it9 each person for making comments.
ulations. The IRS and Treasury Departlewer than 100, that the number of enti- An agenda showing the scheduling of
ment invite comments concerning theies engaging in transactions affected bihe speakers will be prepared after the
limit and whether there are fast-paythese regulations is not substantial and, feadline for receiving outlines has
arrangements in which any difference bethose entities, few or none are small entPassed. Copies of the agenda will be
tween a shareholder’s taxable income ddies within the meaning of the Regulatoryavailable free of charge at the hearing.
termined under Notice 97-21 and thé&lexibility Act (5 U.S.C. chapter 6).
shareholder’s taxable income determine@iherefore, a Regulatory Flexibility
under the regulations is other than a timAnalysis is not required. Pursuant to sec- These regulations are proposed to be
ing difference. tion 7805(f) of the Internal Revenueeffective February 27, 1997, and apply to
Notice 97-21 describes two types oCode, this notice of proposed rulemakingaxable years ending after February 26,
fast-pay arrangements. Hence, calculatvill be submitted to the Chief Counsel fori997. Thus, all amounts accrued or paid
ing the limit requires appropriately Advocacy of the Small Business Admin-on or after the first day of the first taxable
recharacterizing the fast-pay arrangemeigtration for comments on its impact ornyear ending after February 26, 1997, will
under the notice. In the first type of fastsmall businesses. be subject to the regulations, regardless of
pay arrangement that the notice describes, ) ) when a particular share of the stock or a
the corporation with outstanding fast-pay-°mments and Public Hearing particular debt instrument was issued.
stock holds _income-prodl_Jcing assets is- gefore these proposed regulations are The statem_ent required under
sued by a third party. Notice 97-21 treatﬁdopted as final regulations, consideradl-7701(1)-3(f) is proposed to apply to
the benefited shareholders (one of whichqn will be given to any written com- tgxable years (of the ta>.<payer required to
is ca!lgd the “sponsor” in the notlc.e) @$nents (a signed original and eight (Szle the sta_tement) endl_ng after t_he date
acquiring the assets of the corporation dEopies) that are submitted timely to th he regulations are published as final reg-
rectly from the sellers of those asset§grg Al comments will be available for Ulations in the Federal Register.

The notice treats the fast-pay shareholde i i i . .
(alled “ivestors® in he nolce) a5 a6 i reasary bepatmens apcciicaly 00 MEmaton
quiring the assets of the corporation e'th‘%fuest comments on the clarity of the pro- The principal authors of these regula-
from the sellers of those assets or from the,seq rule and how it may be made easitions are Jonathan Zelnik and Marshall
benefited shareholders in an income, \,nderstand. Feiring of the Office of the Assistant
“stripping” transaction. Thus, both the public hearing has been schedule€hief Counsel (Financial Institutions &
fast-pay shareholders and benefited shargy, April 8, 1999, beginning at 10 a.m. inProducts). However, other personnel
holders are_regarded as owning directlysom 2615 of the Internal Revenudrom the IRS and Treasury Department
the corporation’s assets. Building, 1111Constitution Avenue, NW, participated in their development.

In the second type of fast-pay arrang&uashington, DC. Due to building secu-
ment that Notice 97-21 describes, thgy, procedures, visitors must enter at the

corporation with outstanding fast-pay; gty Street entrance, located betweeproposed Amendments to the Regulations

stock holds a debt instrument issued by qngtitution and Pennsylvania Avenues,
the sponsor (a benefited shareholder). Ky | addition, all visitors must present  Accordingly, 26 CFR part 1 is pro-

this situation, the notice treats the Sponsg;mo identification to enter the building.Posed to be amended as follows:

as having issued one or more instrumen . fai
direcly 10 the holders of the fast-pay,i not be acmited beyond the immed- <! 1—INCOME TAXES
stock. Thus, for purposes of determininge entrance area more than 15 minutesParagraph 1. The authority citation for
the sponsor’s taxable income, the SpOfetore the hearing starts. For informapart 1 is amended by adding an entry in
sor’s obligation under any asset held byon apout having your name placed omumerical order to read as follows:
the corporation is ignored. the building access list to attend the hear- Authority: 26 U.S.C. 7805 * * *
ing, see the “FOR FURTHER INFOR- Section 1.7701(1)-3 also issued under
MATION CONTACT” section of this 26 U.S.C. 7701(l). * * *

It has been determined that this noticereamble. Par. 2. Section 1.1441-7 is amended as
of proposed rulemaking is not a signifi- The rules of 26 CFR 601.601(a)(3)ollows:

Proposed Effective Date

* * *x % %

Special Analyses
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1. Paragraph (g) is redesignated as (3) Liability. Any person required to arrangements to ensure the participants are

paragraph (h) and is revised. deduct and withhold tax under this parataxed in a manner reflecting the economic
2. New paragraph (g) is added. graph (g) is made liable for that tax bysubstance of the arrangements. Paragraph
The addition and revision read as folsection 1461, and is also liable for applicff) of this section imposes reporting re-
lows: able penalties and interest for failing tauirements on certain participants.
comply with section 1461. (b) Definitions—(1) Fast-pay arrange-

§1.1441-7 General provisions relating

4) Examples.The following examples ment. A fast-pay arrangement is an
to withholding agents. () P 9 P st-pay g is any

illustrate the rules of this paragraph (g): arrangement in which a corporation has
e 1P s s o s USROG 7y patof s by
_ stock to foreign individual A, a resident of Country o !
(9) Fast-pay arr'angeme.nts(l) In C. United States source dividends paid to residen@ Which is fast-pay stock.
general. A.corporatlon that issues fast-gf ¢ are subject to a 30 percent withholding tax. W (2) Fast-pay stock-(i) Defined. Stock
pay stoc_k in a fast-pay arrangement dﬁﬁg_sues all shares of benefited stock to foreign indig fast-pay stock if it is structured so that
scribed in 81.7701(1)-3(b)(1) is a with-viduals who are residents of Country D. D’s incomeyiidends (as defined in section 316) paid

holding agent with respect to fast-payax convention with the United States reduces the . .
dividengds gaid under theparrangemenfaﬁwited States withholding tax on dividends to 1Epy the corporation with respect to the

. ercent. Under §1.7701(1)-3(c), the dividends pai§tock are economically (in whole or in
any deemed payments with respect_ to tkﬁ@, W to A are deemed to be paid by W to the bengpart) a return of the holder’s investment
arrangement under the recharacterizatiqfed shareholders. W has reason to know that A e as opposed to only a return on the
rules of 81.7701(1)-3(c). Except as protered into the fast-pay arrangement with a princip%older,S investment). Unless clearly

vided in this paraaraph 1) or in parapurpose of using the recharacterization rules o . .
graph (9)(2) (E)fthig Sgcti(()?l)(tf)]e Withﬁo|d_§1.7701(l)—3(c) to reduce United States Withholdin(ﬁjemonstratecj otherwise, stock is pre-

. . tax. W must withhold at th te on theumed to be fast-pay stock if—
ing tax rules under section 1441 an x. W must withhold at the 30 percent rate on th® bay

; . ividends deemed paid to its benefited shareholders (A) It is structured to have a dividend
section 1442 apply with respect to a fasecause the amount of withholding that applies *Pate that is reasonably expected to decline

pay arrangement described in §1.7701(I)such payments determined under the form of th g :
3(c)(1)(i) in accordance with the rechararrangement is higher than the amount of withholdfa'S opposed to a dividend rate that is re_a-
onably expected to fluctuate or remain

acterization rules provided in §1_7701(|)_ing that applies to such payments determined undé&
81.7701()-3(c). constant); or

3(c). Inall Case.s’ notthhs?andmg pgra Example 2.The facts are the same a€ixample (B) It is issued for an amount that ex-
graph (g)(2) of this section, if at any time; ; .

) . of this paragraph (g)(4) except that W does Noteeds (by more thande minimisamount
the withholding agent knows or has reaknow, or have reason to know, that A entered the det ined under th inciol ' f
son to know that the Commissioner hasrrangement with a principal purpose of using th&S d€lermined under the principies o
exercised the discretion unde recharacterization rules of §1.7701()-3(c) to reduc81.1273-1(d)) the amount at which the
§1.7701(1)-3(d) to depart from the recharVnited States withholding tax. Further, the comholder can be compelled to dispose of the

o missioner has not exercised the discretion undejtock.
acterization rUIeS_Of §1'7_701(I)_3(C) for a§1.7701(I)—3(d) to depart from the recharacteriza- (ii) Determination. The determination
taxpayer, the withholding agent mustion rules of §1.7701(1)-3(c). Accordingly, W must )

withhold on payments made (or deemedithhold tax at a 15 percent rate on the dividend@! Wether stock is fast-pay stock is based
made) to that taxpayer in accordance witteemed paid to the benefited shareholders. on all the facts and circumstances, includ-

the characterization of the fast-pay . . ing any related agreements such as op-
arrangement imposed by the Commis- (5) Effective date.This paragraph (9) tions or forward contracts. A related

sioner under §1.7701(1)-3(d) applies to payments made (or deemeglyreement is any direct or indirect agree-
@) Exception.lf at any time the with- made) on or after January 6, 1999. ment or understanding, oral or written,
holding agent knows or has reason to (1) Effective date.Except as otherwise petween the holder of the stock and the is-
know that any taxpayer entered into %rovided in paragraph (f)(3) or (9)(5) ofsuing corporation, or between the holder
fast-pay arrangement with a principal purt 'S Section, this section applies to payof the stock and one or more other share-
pose of app|y|ng the recharacterizatioﬁnents made a'f.ter December 31’ 1999. holders in the Corporation. The determi-
rules of §1.7701(1)=3(c) to avoid tax a3 Section 1.7701()-3 is added Ration is made when the stock is issued
under section 871(a) or section 881, theffad as follows: and whenever there is a significant modi-

for each payment made or deemed madg 7701())-3 Recharacterizing financingﬁcaﬂon In the terms of the stock or the re-
to such taxpayer under the a”angeme'ﬁrrangements involving fast-pay stock. !ated agreements, or a S|gn|f|cant change
the withholding agent must withhold, in the relevant facts and circumstances.
under section 1441 or section 1442, the (a) Purpose and scopelhis section is (3) Benefited stock definedwith re-
higher of— intended to prevent the avoidance of tagpect to a class of fast-pay stock, all other

(i) The amount of withholding that by persons participating in fast-pay arstock in the corporation (including any
would apply to such payment determinedangements (as defined in paragraph (b)(dfher class of fast-pay stock) is benefited
under the form of the arrangement; or  of this section) and should be interpretedtock.

(ii) The amount of withholding that in a manner consistent with this purpose. (c) Recharacterization of certain fast-
would apply to deemed payments detefFhis section applies to all fast-paypay arrangements-(1) Scope.This para-
mined under the recharacterization rulearrangements. Paragraph (c) of this segraph (c) applies to any fast-pay arrange-
of §1.7701(1)-3(c). tion recharacterizes certain fast-paynent—
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(i) In which the corporation that hasfinancing instrument (for example, stockment in accordance with its form or its
outstanding fast-pay stock is a regulatedr debt) is determined under general tazconomic substance. For example, if a
investment company (RIC) (as defined imprinciples and depends on all the facts arfdreign person acquires fast-pay stock in a
section 851) or a real estate investmewircumstances. REIT and a principal purpose for acquir-
trust (REIT) (as defined in section 856); (ii) Multiple classes of benefited stocking such stock is to reduce United States
or If there is more than one class of benewithholding taxes by applying the rules of

(ii) If the Commissioner determinesfited stock, the recharacterization rules gparagraph (c) of this section, the Commis-
that a principal purpose for the structur¢his paragraph (c) apply among the differsioner may, for purposes of determining
of the fast-pay arrangement is the avoicent classes as appropriate to match tliee foreign person’s United States tax
ance of any tax imposed by the Codeesconomic substance of the fast-pagonsequences (namely, withholding tax),

Application of this paragraph (c)(1)(ii) is arrangement. depart from the rules of paragraph (c) of
at the Commissioner’s discretion, and a (iii) Sale of benefited stockf one per- this section and treat the foreign person as
determination under this paragraptson sells benefited stock to another—  holding fast-pay stock in the REIT.

(c)(1)(ii) applies to all parties to the fast- (A) In addition to any consideration ac- (€) Examples.The following examples
pay arrangement, including transferees. tually paid and received for the benefitedlustrate the rules of paragraph (c) of this
(2) Recharacterization.A fast-pay stock, the buyer is deemed to pay and tr&ection:
arrangemem deacribed in paragraph (c)(gller is deemed t'o receive the amouat Example 1. Decline in dividend ratdi) Facts.
of this section is recharacterized as anecessary to terminate the seller’'s posgorporation X issues 100 shares of A Stock and 100
arrangement directly between the bendion in the financing instruments at fairshares of B Stock for $1,000 per share. By its terms,
fited shareholders and the fast-pay sharesarket value; and a share of B Stock is reasonably expected to pay a
holders. The inception and resulting rela- (B) The buyer is deemed to issue fi$110 dividend in years 1 through 10 and a $30 divi-
tionships of the recharacterizedhancing instruments to the fast-pay shar gend each year thereafter. If X liquidates, the holder
. %f a share of B Stock is entitled to a preference equal
arrangement are deemed to be as followsolders in exchange for the amount necegs the share's issue price. Otherwise, the B Stock
(i) Relationship between benefitedsary to terminate the seller’s position irtannot be redeemed at either X's or the share-
shareholders and fast-pay shareholderghe financing instruments. holder’s option. _
The benefited shareholders issue financial (iv) Adjustment to basis for amounts_ () Analysis. When issued, the B Stock has a
. . . . L . dividend rate that is reasonably expected to decline
instruments (the financing instrumentspccrued or paid in taxable years ending,,, an annual rate of 11 percent of its issue price to
directly to the fast-pay shareholders in exbefore February 27, 1997In the case of an annual rate of 3 percent of its issue price. Since
change for cash equal to the fair market fast-pay arrangement involving amountthe B Stock is structured to have a declining divi-
value of the fast-pay stock at the time oficcrued or paid in taxable years endingenOI rate, the B Stock is fast-pay stock, and the A
issuance (taking into account any relatebefore February 27, 1997, and rechara —tolzcgrsnbf’e”gf'tf:sﬁg’;‘;a emiu) Facts. The
agreements). The financing instrumentterized under this paragraph (c), a beng.s arepthe same asmamzle 1of this paragraph
have the same payment terms as the fafited shareholder must decrease its basi§ except that a share of B Stock is reasonably ex-
pay stock. Thus, the timing and amounin any benefited stock (as determinedected to pay an annual $110 dividend as long as it
of the payments made with respect to thender paragraph (c)(2)(ii) of this section)s outstanding, and Corporation X has the right to re-
financing instruments always match théy the amount (if any) that— ‘igem the B Stock for $400 a share at the end of year
timing and amount of the distributions (A) Its income attributable to the bene- '(ii) Analysis. The B Stock is structured so that
made with respect to the fast-pay stock. fited stock (reduced by deductions attribthe issue price of the B Stock ($1,000) exceeds (by
(i) Relationship between benefitedutable to financing instruments) for tax-more than a de minimis amount) the price at which
shareholders and corporatiorThe bene- able years ending before February 2#1€ holder can be compelled to dispose of the stock
. . .. $400). Thus, the B Stock is fast-pay stock, and the
fited shareholders contribute to the corpat997, computed by recharacterizing th%Stock is benefited stock.
ration the cash they receive for issuing thfast-pay arrangement under this para- gxample 3. Recharacterization illustratedi)
financing instruments. Distributionsgraph (c); exceeds Facts. On formation, REIT Y issues 100 shares of C
made with respect to the fast-pay stock (B) Its income attributable to suchStock and 100 shares of D Stock for $1,000 per
are distributions made by the corporatiostock for taxable years ending before Fefglare: By its terms, a share of D Stock is reasonably
. . : expected to pay a $110 dividend in years 1 through
with respect to the benefited shareholdruary 27, 1997, computed without apply-y ang a $30 dividend each year thereafter. In years
erS’ beneﬁted StOCk. |ng the rules Of th|S paragraph (C) 1 through ]_0’ persons ho|ding a majority of the D
(iii) Relationship between fast-pay (d) Prohibition against affirmative use Stock must consent before Y may take any action
shareholders and corporationFor pur- of recharacterization by taxpayeré.tax- that would result in Y liquidating or dissolving,
poses of determining the relationship bepayer may not use the rules of paragragftrding or consolidating, losing its REIT status, or
. . . . selling substantially all of its assets. Thereafter, Y
tween the fast-pay shareholders and the) of this section if a principal purposey,.y take these actions without consent so long as
corporation, the fast- pay stock is ignoredor using such rules is the avoidance afe D Stock shareholders receive $400 in exchange
The corporation is the paying agent of thany tax imposed by the Code. Thus, witfer their D Stock.
benefited shareholders with respect to thespect to such taxpayer, the Commis—ivi((ijiln’ij”f‘a'i’:itsﬁa\t’vi*s‘erzaizz‘;zgi ”:( Zcfégct‘; Z";i"f;‘]e
financing mstrumenta. sioner may depart from t_he rules of th|$1om an annual rate of 11 perce):n ofits issue price to
(3) Other rules—(i) Character of the section and recharacterize (for all pura, annual rate of 3 percent of its issue price. In addi-

financing instrumentsThe character of a poses of the Code) the fast-pay arrangeen, the $1,000 issue price of a share of D Stock ex-
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ceeds the price at which the shareholder can be coable to financing instruments is $500, and Y's basisection 1297, that has fast-pay stock out-
pelled to dispose of the stock ($400). Thus, the [h the benefited stock is $25,000. standing at any time during its taxable
Stock is fast-pay stock, and the C Stock is benefited (ii) Analysis. Under paragraph (c)(3)(iv) of this . . . :

stock. Because Y is a REIT, the fast-pay arrangeection, Y'’s basis in the benefited stock is reduce}éear (durmg which time it was a PFIC)’
ment is recharacterized under paragraph (c) of thisy $600. This is the amount by which Y’s 1996 in-eaCh shareholder that has elected (under

section. come from the fast-pay arrangement as recharact&€ction 1295) to treat the PFIC as a quali-
(i) Recharacterization.The fast-pay arrange- ized under this section ($1,200 of income attributfied electing fund and knows or has rea-
ment is recharacterized as follows: able to the benefited stock less $500 of deductiorsgn to know that the PFIC has outstanding

(A) Under paragraph (c)(2)(i) of thls sgcno_n, th%ttnbutabl.e to the financing instruments), eXCEEdPaSt-pay stock must attach the statement
C Stock shareholders are treated as issuing financings 1996 income from the fast-pay arrangement a . . .
instruments to the D Stock shareholders in exchang®t recharacterized under this section ($100 of in-_escrlbed n paragraph,(f)(Z) of this sec-
for $100,000 ($1,000, the fair market value of eachome attributable to the benefited stock). Thus, iHON t0 the shareholder’s Form 8621 for

share of D Stock, multiplied by 100, the number 0fi997 when the fast-pay arrangement is recharactdhe PFIC’s taxable year. Each share-
shares). ized, Y's basis in the benefited stock is $24,400. holder owning 10 percent or more of the

(B) Under paragraph (c)(2)(ii) of this section, the ;
C Stock shareholders are treated as contributing (f) Reporting requiremenrt(1) Filing ;?:’éi;g; ttr(])ekzg\l/s tElt:i}; ;/F?(-t}eP?:rIC\Z/afl]Liaes) ilss_

$200,000 to Y (the $100,000 received for the finan i i - 7.
requirements-(i) In general. A corpora sued fast-pay stock. The provisions of

ing instruments, plus the $100,000 actually paid foy: _ .
the C Stock) in exchange for the C Stock. lion that has fast-pay stock outstanding Loctions 1295(a)(2) and 1298(f) and the

(C) Under paragraph (c)(2)(ii) of this section,aNY time during the taxable year must a1 a4i0ns under those sections (includ-
each distribution with respect to the D Stock idach the statement described in paragra;?ﬁg §1.1295-1T(f)(2)) apply to any state-
treated as a distribution with resp_ect to the C S_tock(f)(z) of this section to its federal in(:omement r.equired by this paragraph (f)(l)(iv)

(D) Under paragraph (c)(2)(iil) of this section,tax return for such taxable year. This (2) Statement, The statement required.

the C Stock shareholders are treated as making pay- .
ments with respect to the financing instruments, an aragraph (f)(1)(i) does not apply to &inder this paragraph (f) must say, “This

Y is treated as the paying agent of the financing irporpo“rat.i.(.)n delscribefj in parag raphﬁst_pay stock disclosure statement is re-

struments for the C Stock shareholders. (H(2)(ii), (iii), or (iv) of this section. quired by §1.7701(1)-3(f) of the income
Example 4. Transfer of benefited stqck illus- (ii) Controlled foreign corporation.In tax regulations.” The statement must also

trated. (i) Facts. The facts are the same a€ixam-  tha case of a controlled foreign Corporafdentify the corporation that has outstand-

ple 3of this paragraph (e). Near the end of year 5, - . . >
person holding one share of C Stock sells it foﬁOn (CFC), as defined in section 957, thé‘ﬁ]g fast-pay stock and must contain the

$1,300. The buyer is unrelated to REIT Y or to anj1aS fast-pay stock outstanding at any timgste on which the fast-pay stock was is-
of the D Stock shareholders. At the time of the salgluring its taxable year (during which timeg;,aq the terms of the fast-pay stock, and

the amount needed to terminate the seller’s positidf was a CFC), each controlling United(to the extent the filing person Knows or
in the financing instruments at fair market value i it ; . .
4747, States shareholder (within the meaning ¢{as reason to know such information) the

(ii) Benefited shareholder's treatment on sale.§1'964_1((?)(5)) must attach the Stateme'ﬂfames and taxpayer identification num-
Under paragraph (c)(3)iii)(A) of this section, thedescribed in paragraph (f)(2) of this secyers of the shareholders of any class of
seller's amount realized is $2,047 ($1,300, th¢ion to the shareholder’s Form 5471 fokock that is not traded on an established
amount actually received, plus $747, the amourthe CFC’s taxable year. The provisions Oéecurities market (as described in

necessary to terminate the seller’s position in the fEection 6038 and the regulations und
nancing instruments at fair market value). The Y %’1-7704_1@))-

seller’s gain on the sale of the common stock is $4§eption 603_8 apply to any Staf[emem I'e- (g) Effective date—(1) In general. Ex-

($2,047, the amount realized, minus $2,000, thguired by this paragraph (f)(1)(ii). cept as provided in paragraph (g)(4) of
seller’s basis in the common stock). The seller has (iii) Foreign personal holding com-thjs section (relating to reporting require-
no income or deduction with respect to terminatingpany_ In the case of a foreign Pefsonahents), this section applies to taxable

its position in the financing instruments. ; - ; .
(ii) Buyers treatment on purchaseinder para- holding company (FPHC), as defined ifjears ending after February 26, 1997.

graph (c)(3)(iii)(A) of this section, the buyer’s basisS(:"CtiO_n 552, that _has faSt_'paY stock OUfFhus, all amounts accrued or paid during
in the share of D Stock is $2,047 ($1,300, th&tanding at any time during its taxablehe first taxable year ending after Febru-
amount actually paid, plus $747, the amount needggear (during which time it was a FPHC),ary 26, 1997, are subject to this section.
to terminate the seller’s position in the financing inmgch United States citizen or resident who (2) Election to limit taxable income at-

struments at fair market value). Under paragrap - : _ . .
(©)(3)(iii)(B) of this section, simultaneous with the& an officer, director, or 10-percent sharéributable to a recharacterized fast-pay

sale, the buyer is treated as issuing financing instrftolder (within the meaning of sectionarrangement for taxable years ending
ments to the fast-pay shareholders in exchange 035(e)(1)) of such FPHC must attach thefter February 26, 1997, and before the
$747, the amount necessary to terminate the sellestatement described in paragraph (f)(2) afate these regulations are published as
position in the financing instruments at fair markethis section to his or her Form 5471 fofinal regulations in the Federal

Val;iémple 5. Fastpay arrangement involvingthe FP_HC’s taxable year. The provisionRegister—(i) Limit ?”d adjustmentFor
amounts accrued or paid in a taxable year endin@f S€ctions 6035 and 6679 and the regulgaxable years ending after February 26,
before February 27, 1997i) Facts. Y is a calendar tions under sections 6035 and 6679 apply997, and before the date these regula-
year taxpayer. In June 1996, Y acquires shares th any statement required by this paraions are published as final regulations in
REITT benefi.ted stqc.k for $15,000. In Decembergraph (H(L)(iii). the Federal Register, a shareholder may
1095, ¥ recelves ?L:Yégegfdsa?;gﬁgg' (C;J(g;j e (iv) Passive foreign investment comimit its taxable income attributable to a
section, Y’s 1996 income attributable to the beneP@NY. In the case of a passive foreign infast-pay arrangement recharacterized

fited stock is $1,200, Y's 1996 deduction attributvestment company (PFIC), as defined imnder paragraph (c) of this section, to the
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taxable income that would result if thecan then be calculated after determining their initiafice 97—21, and taxable income of $9,426 ($9.43 per
fast-pay arangement were recharactefs ot & 0 o et of remium, — on of paragraph (6 of ti secton. The. ander
ized under Notice 97-21, 1997_1 C.B. (B) Del?ermining initial portions ofthe debt in- paragrarr))h (3)(2F))(i) of this section, a benefitec,i share-
407, see 8601.601(d)(2) of this chaptetyyment. The fast-pay shareholders’ and the benkelder may elect to limit its taxable income attribut-
Any amount a shareholder excludes frorited shareholders' initial portions of the note can bable to the fast-pay arrangement to $9.35 for each
taxable income under this paragrapHetermined by comparing the present values of theshare of benefited stock. Any amount an electing
(©2)) must be included a5 an adjusipered o o, i « s, e sty v exciuts o wavke cane(s0 9 e
ment to t.axable income in th.e Share(;mnual payments of $17,000, plus a final pa’yment ein adjustment. (If all benefited shareholders elect
holder’s first taxable year that includesssp 000). As a class, the benefited shareholders age limit, then as a class the later adjustment to tax-
the date these regulations are published gt to receive cash flows of $155,000 (five annualble income is $73.)
final regulations in the Federal Registemayments of $1,000, plus a final payment of Example 2. REIT holds debt issued by a benefited
A shareholder that has elected to limit "§1a5tﬁ}f£0()as%§tlgm?i :;Sdcmte fra;el '31“2“7"2 ti(tbh)f&ie)l)do?arehf'df; (It)h Facts. The LaCts are the same as in

: ; . = xample is paragra except that cor-
taxabl.e '”Come under this paragra.pﬁ:e mortgage note (9.0 percent, compounded annporatign Z holds 8%0 sgharpes ((?3)0( p)ercentr; of the ben-
(9)(2)(i) must include a statement in itSyy), the present value of the fast-pay shareholdersfited stock, and Z, instead of a third party, issues

books and records identifying each fasteash flows is $98,620, and the present value of thRe mortgage note acquired by Y.

pay arrangement to which the limit wadenefited shareholders’ cash flows is $101,380. Thus, (ii) Recharacterization under Notice 97—2Be-
applied and providing the amount exhe fast-pay shareholders initially acquire 49 percerfause Y holds a debt instrument issued by Z, the
cluded from taxable income for each suc f the note at a $1,380 premium (that is, they paithst-pay arrangement is recharacterized under No-

100,000 for $98,620 of principal in the note). Thejce 97-21 as an arrangement in which Z issued one
faSt-pay arrangement benefited shareholders |n|t|a”y acquire 51 percent er more instruments direcﬂy to the fast_pay share-

(”) The fO”OWIﬂg examp|eS I||UStI’ate the note at a $1,380 discount (that iS, they paiﬁo|ders and the other benefited shareholders. Con-

the rules of this paragraph (g)(2). Fof100,000 for $101,380 of principal in the note)sistent with this recharacterization, Z is treated as is-
purposes of these examples, assume tHiyder section 171, the fast-pay shareholders’ preying a debt instrument to the fast-pay shareholders

oo Mium is amortizable based on their yield in their inifor $100,000. The debt instrument provides for five
the last year a shareholder may limit itg, portion of the note (8.57 percent, compounded aRmnpyal payments of $17,000 and an additional pay-

taxab_le income under this paragrapRually). The benefited shareholders’ discount accrugfient of $50,000 in year five. Thus, the debt instru-
(9)(2) is 1998. based on the yield in their initial portion of the notement's yield to maturity is 8.57 percent per annum,

(9.35 percent, compounded annually). compounded annually. Z is also treated as issuing a
Example 1. Fast-pay arrangement recharacter- (C) Taxable income under Notice 97-2Under  gepy instrument to the other benefited shareholders

ized under Notice 97-21; REIT holds third-partyNotice 97-21, the fast-pay shareholders’ 1998 taxy, $20 000 (200 shares multiplied by $100, or 20
debt (i) Facts. able income attributable to the fast-pay arrangemeBgrcem' of the $100,000 paid to Y by the benefited
(A) REIT Y is formed on January 1, 1998, alis $8,574 ($8.57 per $100 invested), computed byhareholders as a ciass). This debt instrument pro-
which time it issues 1,000 shares of fast-pay stocubtracting the amortizable premium ($302) fronyiges for five annual payments of $200 and an addi-
and 1,000 shares of benefited stock for $100 peRe interest income from their portion of the notgional payment of $30,000 in year five. The debt in-
share. Y and all of its shareholders have calendggg 876). The benefited shareholders’ 1998 taxablg,,ment’s yield to nlﬁaturity is 9.30 percent per
taxable years. All shareholders of Y have elected @come attributable to the fast-pay arrangement Snnum compounded annually. For 1998, Z's inter-
accrue market discount based on a constant interggj 353 ($9.35 per $100 invested), computed bYct ex;;ense is $10,435 ($8,574 attributéble to the
rate, to include the market discount in income as Hdding the accrued discount ($229) to the interest ingy+ instruments held by the fast-pay shareholders
accrues, and to amortize bond premium. come from their portion of the note ($9,124). ’

) .. and $1,861 attributable to the debt instruments held
(B) For years 1 through 5, the fast-pay stock has (jii) Taxable income under the recharacterlzatloqJy the other benefited shareholders).

an annual dividend rate of $17 per share ($17,008 this section. Assume the financing instruments (ili) Recharacterization under this sectioms-
for the class); in later years, the fast-pay stock has afe debt instruments. Under the recharacterizatio)), 1.a the financing instruments are debt instruments
annual dividend rate of $1 per share ($1,000 for theiles of paragraph (c) of this section, the faSt'p‘r’%nder the recharacterization rules of paragraph (c).
class). At the end of year 5, and thereafter, a shaghareholders’ 1998 taxable income attributable tg¢ . <o .o« 1998 7 has dividend income of
of fast-pay stock can be acquired by Y in exchangghe fast-pay arrangement is $8,574 ($8.57 per $1Q9 4 400 (800 shares m’ultiplied by $18, or 80 per-
for $50 ($50,000 for the class). invested), which is the interest income from the ﬁ'cen’t of $18,000), and total interest t’expense of
(C) On the day Y is formed, it acquires a five-nancing instruments. The benefited shareholderg’24 859 ($1é OOO, of interest accrued on the note
year mortgage note (the note) issued by an unrelateg98 taxable income attributable to the fast-pa¥I Id’ by Y, and’ $6.859 of interest accrued on the fi-
third party for $200,000. The note provides for anarrangement is $9,426 ($9.43 per share of benefit%cgncing ir,wstrumen’ts)
nual interest payments on December 31 of $18,00ock), computed by subtracting the interest income (iv) Limit on taxa-ble income under this para-
(a coupon interest rate of 9.0 percent, compoundegtcrued on the financing instruments ($8,574) fromraph (0)(2). For 1998, Z has a taxable loss attribut-
annually), and one payment of principal at the end afie dividend income actually and deemed paid Ogble to the -fast-pay a‘rrangement of $10,435 under
5 years. The note can be prepaid, in whole or ithe benefited stock ($18,000). the recharacterization of Notice 97-21 an(’j a taxable
part, at any time. (iv) Limit on taxable income under this para—IOSS of $10,459 ($14,400 of divid;ends minus
(i) Recharacterization under Notice 97-20A)  graph (g)(2). (A) Fast-pay shareholders. For 1998$24 859 of tc;tal interest ’expense) under the7recharac—
In general. One way to recharacterize the fast-pajie fast-pay shareholders have the same taxable n?iz’ation of paragraph (c) of this section. Thus, for
arrangement under Notice 97-21 is to treat the fastome under the recharacterization of Notice 97—2&? 98. 7's taxable | ttributable t tH f t-‘
pay shareholders and the benefited shareholders a§#i8,574) as they have under the recharacterization o? » £5 taxable 10ss afiributable fo the fast-pay
they jointly purchased the note from the issuer witlparagraph (c) of this section ($8,574). Thus, thgrrangement 'S $10‘459. (the gmount deter.ml_ned
the understanding that over the five-year term of thiémit under paragraph (g)(2)(i) of this section is un—under paragraph .(C) of .thls se_ctlo_n), and Fhe limit of
note the benefited shareholders would use theavailable to the fast-pay shareholders. paragraph (g)(2)(1) of this section is unavailable to Z.
share of the interest to buy (on a dollar-for-dollar (B) Benefited shareholders-or 1998, the bene- . . .
basis) the fast-pay shareholders’ portion of the notéited shareholders have taxable income attributable (3) Rule t_o comply V\,”th this section.
The benefited shareholders’ and the fast-pay shar the fast-pay arrangement of $9,353 ($9.35 pel© comply with this section for each tax-
holders’ yearly taxable income under Notice 97-285100 invested) under the recharacterization of N&ble year in which it failed to do so, a tax-
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payer should file an amended return. FADATES: Written and electronic com-tory Affairs, Washington, DC 20503, with
taxable years ending before the date thesgents must be received by May 6, 199%opies to thdnternal Revenue Service,
regulations are published as final regula@utlines of topics to be discussed at thAttn: IRS Reports Clearance Officer,
tions, a taxpayer that has complied witpublic hearing scheduled for May 27 OP:FS:FP, Washington, DC 20224. Com-
Notice 97-21, 1997-1 C.B. 407, (sed 999, must be received by April 8, 1999. ments on the collections of information
§601.601(d)(2) of this chapter) is considADDRESSES: Send submissions toshould be received by March 9, 1999.
ered to have complied with this section. CC:DOM:CORP:R (REG-114664-97),Comments are specifically requested con-
(4) Reporting requirementsThe re- room 5226, Internal Revenue Servicegerning:

porting requirements of paragraph (f) oPOB 7604, Ben Franklin Station, WashWhether the proposed collection of infor-
this section apply to taxable years (of thington, DC 20044. Submissions may benation is necessary for the proper perfor-
person required to file the statement) endrand-delivered Monday through Fridaymance of the functions of the IRS, includ-
ing after the date these regulations argetween the hours of 8 a.m. and 5 p.m. tilng whether the information will have
published as final regulations in the FedeC:DOM:CORP:R (REG-114664-97),practical utility;
eral Register. Courier’s Desk, Internal Revenue SerThe accuracy of the estimated burden as-

John Dalrymple, vice, 1111 Constitution Avenue, NW,sociated with the proposed collection of

Deputy Commissioner of Washington, DC. Alternatively, taxpayersnformation (see below);

Internal Revenue. may submit comments electronically visHow the quality, utility, and clarity of the
, _ _ the Internet by selecting the “Tax Regsinformation to be collected may be en-
(Filed by the (?fflce of the Federa_ll Regl_ster on Januf)fption on the IRS Home Page, or by suthanced:
ary 5, 1999, 8:45 a.m., and published in the issue of " . . .
the Federal Register for January 6, 1999, 64 F.ANtiNg comments directly to the IRS In-How the burden of complying with the
805) ternet site at http://www.irs.ustreas.govproposed collection of information may
prod/tax_regs/comments. html. The publbe minimized, including through the ap-
lic hearing will be held in room 2615, In-plication of automated collection tech-
Notice of Proposed Rulemaking ternal Revenue Building, 1111 Constituniques or other forms of information tech-

and Notice of Public Hearing tion Avenue, NW, Washington, DC. nology; and
Estimates of capital or start-up costs and
Compliance Monitoring and FOR FURTHER INFORMATION CON- costs of operation, maintenance, and pur-

Miscellaneous Issues Relating to  TACT: Concerning the regulations, Pauthase of services to provide information.
the Low-Income Housing Credit ~ Handleman, (202) 622-3040; conceming The requirement for the collections of
submissions, the hearing, and/or to bgformation in this notice of proposed

REG-114664-97 placed on the building access list to attengljlemaking is in §§1.42-5, 1.42-13, and
. _the hearing, LaNita Van Dyke, (202) 6224 42-17. The information is required by
AGENCY: Int I R e Service ' ’ . ) .
(IRS) Treasu?yema evenu VIC€7180 (not toll-free numbers). the IRS to verify compliance with the re-
' ’ _ quirements of section 42. The collections
ACTION: Notice of proposed ru|emak_SUPPLEMENTARY INFORMATION: of information are mandatory. The likely
ing and notice of public hearing. Paperwork Reduction Act respondents/recordkeepers are individu-

als, state and local governments, busi-
SUMMARY: This document contains The collections of information con- nesses or other for-profit institutions, non-
proposed amendments to various existingined in 881.42-5 and 1.42-13 previprofit institutions, and small businesses or
final regulations concerning the low-in-ously have been reviewed and approvestganizations.
come housing tax credit including theby the Office of Management and BudgeEstimated total annual reporting and
procedures for compliance monitoring byor review under control numbers 1545recordkeeping burden for §1.42-5:
state and local housing agencies (Ager}-291 and 1545-1357, respectively; all 002,500 hours.
cies), the requirements for making carrythese paperwork requirements will be&=or §1.42-5, the estimated annual burden
over allocations, and the rules for Agenconsolidated under control number 1545er respondent varies from .5 hour to 3
cies’ correction of administrative errors orl357. The new collections of informationhours for taxpayers and 250 to 5,000
omissions. In addition, regulations areontained in this notice of proposed rulehours for Agencies, with an estimated av-
being proposed involving the independernmaking have been submitted to the Oferage of 1 hour for taxpayers and 1,500
verification of information on sources andice of Management and Budget for rehours for Agencies.
uses of funds submitted by taxpayers teiew in accordance with the PaperworlEstimated number of respondents for
Agencies. These amendments and pr&keduction Act of 1995 (44 U.S.C.81.42-5 : 20,000 taxpayers and 55 Agen-
posed regulations affect owners of low3507(d)). cies.
income housing projects who have Comments on the collections of infor-Estimated total annual reporting and
claimed the credit and the Agencies whanation should be sent to th@ffice of recordkeeping burden for §1.42-13: 289
administer the credit. This document alsManagement and BudgetAttn: Desk hours.
provides notice of a public hearing orOfficer for the Department of the Trea-For §1.42-13, the estimated annual bur-
these proposed regulations. sury, Office of Information and Regula-den per respondent varies from .5 hour to
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10 hours for taxpayers and Agencies, witbent verification on sources and uses @nt in at least 20 percent of the low-in-
an estimated average of 3.5 hours for tafunds for low-income projects. come units in those projects; or (3) obtain
payers and 3 hours for Agencies. The proposed regulations also contaifrom all project owners tenant income and
Estimated number of respondents foamendments to the Income Tax Regulaent records for each low-income unit and,
§1.42-13: 43 taxpayers and 43 Agenciestions (26 CFR part 1) including §1.42—6or at least 20 percent of the projects, re-
Estimated total annual reporting andcarryover allocations), §1.42-11 (proviview the annual tenant income certifica-
recordkeeping burden for §1.42-17sion of services), §1.42-12 (effectiveion, backup income documentation, and
2,110 hours. dates and transitional rules), andent record for each low-income tenant in
For 81.42-17, the estimated annual bug1.42-13 (correction of administrative erat least 20 percent of the low-income units
den per respondent varies from .5 hour t@rs and omissions) that are issued undarthose projects.

2 hours for taxpayers and .5 hour to $he authority granted by section 42(n). The GAO report recommended that an
hours for Agencies, with an estimated av- ) o Agency conduct regular on-site inspec-
erage of 1 hour for taxpayers and 2 houfsxplanation of Provisions tions of projects and obtain building code
forAgencies. Compliance Monitoring inspection reports performed by the local
Estimated number of respondents for government unit. The GAO found that

§1.42-17: 2,000 taxpayers and 55 Agen- Section 42(m)(1)(B)(iii) provides that desk audits (monitoring options 1 and 3

cies. an allocation plan is not qualified unless iabove) failed to detect violations involv-
Estimated annual frequency of responsegontains a procedure that the Agency (ang the physical condition of buildings.
once a year. an agent of, or private contractor hired byin addition, site visits allow an Agency to

An agency may not conduct or sponsothe Agency) will follow in monitoring directly assess the compliance status of
and a person is not required to respond tepmpliance with the provisions of sectiorprojects and the physical condition of
a collection of information unless the col-42. The Agency is to notify the IRS ofbuildings. Consistent with these propos-
lection of information unless it displays aany noncompliance of which the Agencyals, the proposed regulations remove the
valid control number assigned by the Ofpecomes aware. three monitoring options and require, at
fice of Management and Budget. Section 42(m)(1)(B)(iii) is effective on least once every three (3) years, that each

Books or records relating to a collecjanuary 1, 1992, and applies to all buildAgency conduct on-site inspections of all
tion of information must be retained asngs for which the low-income housingbuildings in each low-income housing
long as their contents may become mategredit determined under section 42 is, guroject and, for each tenant in at least 20
ial in the administration of any internalhas been, allowable at any time. Allocapercent of the project’s low-income units
revenue law. Generally, tax returns anglon plans must have complied with theselected by the Agency, review the low-
tax return information are confidential, agequirements of §1.42—5 by June 30income certification, the documentation
required by 26 U.S.C. 6103. 1993. Section 42(m)(1)(B)(iii) and supporting such certification, and the rent
81.42-5 do not require monitoring forrecord. The proposed regulations also re-
whether a low-income housing project iguire, at a minimum, by the end of the

On March 28, 1997, the General Acin compliance with the requirements oftalendar year following the year the last
counting Office (GAO) submitted a reportsection 42 prior to January 1, 1992. Howbuilding in a project is placed in service,
to Congress, “Tax Credits: Opportunitiegver, if an Agency becomes aware of northat the Agency conduct on-site inspec-
to Improve Oversight of the Low-Incomecompliance that occurred prior to Januartions of the projects and review the low-
Housing Program,” (GAO/GGD/RCED-1, 1992, the Agency is required to notifyincome certification, the documentation
97-55), recommending certain revisionghe IRS of that noncompliance. supporting such certification, and the rent
to existing Agency procedures for compli- The current compliance monitoringrecord for each tenant in the project. As
ance with the low-income housing creditegulations require an Agency, at a minipart of the inspection requirements, the
and requirements under qualified allocamum, to review tenant income certificaproposed regulations also require the
tion plans for verifying taxpayers’ sourcedions and rent charges of projects usinggency to determine whether the project
and uses of funds for low-income housingne of the following three monitoring op-is suitable for occupancy, taking into ac-
projects. Consistent with these proposaltions: (1) review the owners’ annual in-count local health, safety, and building
the proposed regulations amend existingome certifications, including the docu-codes. Agencies may delegate this deter-
regulation 81.42-5 to require Agencies: (ijnentation supporting the certifications fomination only to a state or local govern-
to report annually their compliance moni-at least 50 percent of the Agency’s low-inment unit responsible for making building
toring activities to the IRS; (ii) to conductcome projects, and tenant rent records tode inspections. The three-year inspec-
on-site habitability inspections of low-in-at least 20 percent of the low-income unitdon requirement is proposed to be effec-
come housing projects; and (iii) to reviewin these projects; (2) make annual on-sitéve on the date the final regulations are
local government reports on building codénspections of at least 20 percent of thpublished in theFederal Register. The
violations. In addition, the proposed reguprojects, and review the low-income certiplaced-in-service year inspection require-
lations provide that qualified allocationfication, the documentation supporting thenent is proposed to be effective for build-
plans require taxpayers to submit indepercertification, and rent record for each tenings placed in service on or after the date

Background

March 15, 1999 22 1999-11 I|.R.B.



the final regulations are published in th&ources and Uses of Funds information taken as a whole; (2) a re-
Federal Register. view, which would consist of inquiries
The current compliance monitoring 1€ GAO report recommended that,y 4ppjication of analytical procedures
regulations require the owner of a projectRS regulations be amended to establisfy,t might bring to the accountant's atten-
at a minimum, to certify annually that for¢/€ar requirements to ensure independegt, significant matters affecting a pro-
the preceding 12-month period eacierification of taxpayer’s key information jo.vs financial information but would not
building in the project was suitable for oc2N Sources and uses of funds submitted |34 ide assurance that the accountant
cupancy, taking into account local health®" Agency. Without assurance of reliablg,, 14 pecome aware of all significant
safety, and building codes. Based on triZhd complete cost and financing informag, atters that would be disclosed in an
GAO recommendation, the proposed redlon: Agencies are vulneraple to prov'ldln%udit; or (3) agreed-upon procedures,
ulations revise this certification by alsgMore (or fewer) tax credits to projectsyhich would provide an accountant with
requiring the owner of the project to cerihan are actually needed. Under sectiof s 1o issue a report of findings based
tify that for the preceding 12-month pe#2(M)(2)(A), the housing credit dollar 5, \he specified procedures but not a basis
riod the state or local government unit re@mount allocated to a project should nqf, jssye an opinion on the reliability of the
sponsible for making building code®xceed the amount the Agency determingg, . \cia| information.
inspections did not issue a report of a vioS necessary for the financial feasibility of gacase the first alternative provides
lation for the project. If the governmentafhe project and its viability as a qualifiedy,o most reliable independent verification
unit issued a report of a violation, thdow-income housing project throughouty, g4yrces and uses of funds, the pro-
owner will be required to attach a copy of€ credit period. In making this deterMiz,,seq regulations require that a taxpayer
the report of the violation to the annuahation, section 42(m)(2)(B) requires thaﬁ]ust obtain an opinion by a certified pub-
certification submitted to the Agency. ~ the Agency must consider: (i) the Sourceg. ,ccountant, based upon the accoun-
The proposed regulations also adop#nd uses of funds and the total financingvs 4,dit or examination, on the finan-
the GAO recommendation that Agencie®lanned for the project, (i) any proceed3,| geterminations and certifications
report annually to the IRS on complianc®r receipts expected to be generated By ijeqd by the taxpayer to the Agency,
monitoring activities. It is anticipatedreason of tax benefits, (iii) the percentagg, | ding the costs that may qualify for
Form 8610, “Annual Low-Income Hous-0f the housing credit dollar amount useghqsjon in eligible basis under section
ing Credit Agencies Report,” will be re-for project costs other than the costs of iy g) and the amount of the credit under
vised to require an Agency to confirm antermediaries, and (iv) the reasonableneggtion 42. This opinion must be submit-
nually that it has satisfied the newof the developmental and operational,q 15 the Agency before the Agency is-
compliance monitoring requirements inCOSts of the project. The requirement i oq the Form 8609, “Low-Income Hous-
volving: (1) the once every three-year onsection 42(m)(2)(B)(iii) is not to be ap-jq credit Allocation Certification.” This
site inspections and review of the low-inplied so as to impede the development @b irement is proposed to be effective on
come certification, the documentatiorProjects in hard-to-develop areas. the date the final regulations are pub-
supporting such certification, and the rent In its report, the GAO determined thajsheq in therederal Register.
record for each tenant in at least 20 pefn Agency must make three critical judg-
cent of the low-income units selected bynents in awarding credits: (1) the reasorBuildings Qualifying for Carryover
the Agency; and (2) the on-site inspecableness of developer costs because tAdocations
tions relating to the placed-in-service yeafgency is to award no more credits to a

and review of the low-income certifica-project than a specified percentage of cer- The proposed regulations amend the

tion, the documentation supporting suckain Agency-approved project develop£afyover allocation regulations by re-

certification, and the rent record for eacinent costs; (2) the reasonableness of tA&iring the Agency to file a form (to be
low-income tenant in the project. financing arrangements for the project be2rescribed by the IRS) that summarizes
The current compliance monitoringcause the Agency is required to base 4he carryover allocation document de-
regulations require Agencies to report @award of credit on the financial need of gcnbec,i in 81.42-6(d)(2) with the
correction of noncompliance or failure toproject subject to the limit computed orf\gency’s Form 8610 for the year the allo-
certify if the correction occurs within the Agency-approved development costs; anfftion 1S made. The new form will be
correction period defined in §1.42—(3) criteria for pricing the credit (for ex- filed with the Form 8610 in lieu of the
5(e)(4). The proposed regulations clarif@mple, use of an appropriate rate to cofriginal carryover allocation document.
that the Agency is required to file Formvert credits into an equity investment/ aXPayers must continue to file a copy of
8823, “Low-Income Housing Credit amount). the carryover allocation document with
Agencies Report of Noncompliance,” So that an Agency may more a(:curatel‘g'e Form 8609 for the building for the
with the IRS reporting the correction ofdetermine the amount of credits to b&rstyear the creditis claimed.
the noncompliance or failure to_ certify reawgrded, the GAO proposed three al,tetorrection of Administrative Errors and
gardless of when the correction occursative recommendations: (1) an examingyissions
during the compliance period. This retion or audit, which would provide a rea-
quirement is proposed to be effective osonable basis for an independent public Housing credit agencies may correct
the date the final regulations are pubaccountant to issue an opinion on thadministrative errors and omissions with
lished in theFederal Register. overall reliability of a project’s financial respect to allocations and recordkeeping
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if the correction occurs within a reasonwith an amended Form 8610. This provitrance area more than 15 minutes before
able period of time after discovery of thesion is proposed to be effective on théhe hearing starts. For information about
error or omission. The current adminisdate the final regulations are published ihaving your name placed on the building

trative error and omission regulations dethe Federal Register. access list to attend the hearing, see the
fine an administrative error or omission as , “FOR FURTHER INFORMATION
a mistake that results in a document th‘,ﬁpeual Analyses CONTACT” section of this preamble.

inaccurately reflects the intent of the |t has been determined that this notice 1N€ rules of 26 CFR 601.601(a)(3)
Agency at the time the document is origigf proposed rulemaking is not a Sigmﬁ_apply to the heariljg.
nally completed or, if the mistake affectgant regulatory action as defined in EO Persons that wish to present oral com-
a taxpayer, a document that inaccurately2g66. Therefore, a regulatory asses§1€nts at the hearing must submit written
reflects the intent of the Agency and thenent is not required. It also has been d@nd electronic comments and an outline
affected taxpayer at the time the docurermined that section 553(b) of the AdOf the topics to be discussed and the time
ment is originally completed. Howeverministrative Procedure Act (5 U.S.C 0 be devoted to each topic (signed origi-
an administrative error or omission doeghapter 5) does not apply to these regul@2! and eight (8) copies) by April 8, 1999.
not include a misinterpretation of the aptions. It is hereby certified that the collec- A Period of 10 minutes will be allotted
plicable rules and regulations under segions of information in these regulationsl© €ach person for making comments.
tion 42. Agencies must obtain prior apwill not have a significant economic im- An agenda showing the scheduling of
proval from the Secretary to correct atpact on a substantial number of small eh€ speakers will be prepared after the
administrative error or omission if thetities. This certification is based upon th&l€@dline for receiving outlines has
correction is not made before the close dfct that any burden on taxpayers is minPassed. Copies of the agenda will be
the calendar year of the error or omissiomal. Furthermore, an Agency is not &vailable free of charge at the hearing.
and the correction: (1) is a numericatsmall entity” for purposes of the Regula-
change to the housing credit dollatory Flexibility Act (5 U.S.C. chapter 6).
amount allocated for the building or pro-Accordingly, a Regulatory Flexibility — The principal author of these regula-
ject; (2) affects the determination of anyAnalysis under the Regulatory Flexibilitytions is Paul F. Handleman, Office of the
component of the state’s housing crediAct is not required. Pursuant to sectiomssistant Chief Counsel (Passthroughs
ceiling under section 42(h)(3)(C); or (3)7805(f) of the Internal Revenue Codeand Special Industries), IRS. However,
affects the state’s unused housing credihis notice of proposed rulemaking will beother personnel from the IRS and Trea-
carryover that is assigned to the Secretapubmitted to the Chief Counsel for Advo-sury Department participated in their de-
under section 42(h)(3)(D). cacy of the Small Business Administrayelopment.
The proposed regulations would protion for comment on its impact on small
vide automatic approval for correcting arbusiness.
administrative error or omission in an al- i ) i
location document (a Form 8609, or a caCOmMents and Public Hearing Proposed Amendments to the Regulations
ryover allocation document under the re- Before these proposed regulations are ~ccordingly, 26 CFR part 1 is pro-
quirements of section 42(h)(1)(E) or (Fladopted as final regulations, considerd20S€d o be amended as follows:

and 81.42-6(d)(2)) that either did not action will be given to any written com- pART 1—INCOME TAXES

curately reflect the number of buildingsments (a signed original and eight (8)

constructed by the affected taxpayer, tdgpies) that are submitted timely to the Paragraph 1. The authority citation for

transposed the information for one ofRS. The IRS and Treasury specificallypart 1 continues to read in part as follows:

more buildings with other buildings in arequest comments on the clarity of the Authority: 26 U.S.C. 7805 * * *

project. proposed rule and how it may be made Section 1.42-17 also issued under 26
If the automatic approval provision apeasijer to understand. All comments willJ.S.C. 42(n); * * *

plies to the administrative error or omishe available for public inspection and Par. 2. Section 1.42-5 is amended by:

sion, the proposed regulations require theopying. 1. Revising paragraphs (c)(1)(v),

Agency to amend the allocation docu- A public hearing has been scheduledc)(1)(vi) and (c)(2)(ii).

ment. If correcting the administrativefor Thursday, May 27, 1999, at 10 a.m. in 2. Removing the language “If a moni-

error or omission requires adding a Buildroom 2615, Internal Revenue Buildingjoring procedure includes the review pro-

ing ldentification Number (B.I.N.) to the 1111 Constitution Avenue, NW, Washing-vision described in paragraph (c)(2)(ii)(B)

amended allocation document, the praton DC. Due to building security proce-of this section, the” from the second sen-

posed regulations require that the Agencyures, visitors must enter at the 10ttence in paragraph (c)(2)(iii) and adding

must include any B.l.N.(s) already existStreet entrance, located between Constithe” in its place.

ing for the buildings in the document andtution and Pennsylvania Avenues, NW. In 3. Removing the language “paragraph

if possible, number the additionaladdition, all visitors must present photdc)(2)(ii)(A), (B), and (C) of this section”

B.1.N.(s) sequentially from the existingidentification to enter the building. Be-from the first sentence in paragraph

B.I.N.(s). In addition, the Agency mustcause of access restrictions, visitors wil{c)(4)(i) and adding “paragraph (c)(2)(ii)

file the amended allocation documenhot be admitted beyond the immediate erof this section” in its place.

Drafting Information

* *x k* * %
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4. Removing the language “An (A) The Agency conduct on-site in-graph (c)(1)(vi) of this section (involving
Agency chooses the review requiremergpections of all buildings in the project bywhether a State or local government unit
of paragraph (c)(2)(ii)(A) of this sectionthe end of the calendar year following theesponsible for making building code in-
and some of the buildings selected for rerear the last building in the project isspections issued a report or a violation for
view are” from the first sentence in theplaced in service and review the low-inthe project), paragraph (c)(2)(ii)(B) of
example in paragraph (c)(4)(iii) andcome certification, the documentatiorthis section (the low-income certifica-
adding “An Agency selects for review” insupporting such certification, and the rertions, the documentation supporting such

its place. record for each low-income tenant; and certifications, and the rent records), para-
5. Adding paragraph (c)(5). (B) At least once every three (3) yearsgraph (c)(5) of this section (involving the
6. Revising the last sentence in parahe Agency conduct on-site inspections afequirement to report the Agency’s com-

graph (d). all buildings in the project, and, for eactpliance monitoring activities to the Ser-

7. Removing the language “(c)(2)-tenant in at least 20 percent of the proice), paragraph (d) of this section (in-
(iD(A), (B), or (C) of this section (which- ject’s low-income units selected by thevolving habitability requirements), and
ever is applicable)” from paragraph (e)(2agency, review the low-income certifica-paragraph (e)(3) of this section (involving
and adding the language “(c)(2)(ii) of thisjon, the documentation supporting suclhe requirement to report corrected non-

section” in its place. certification, and the rent record; and  compliance or failure to certify after the
8. Adding a sentence at the end of e e e end of the correction period) are effective
paragraph (e)(3)(i). on the date the final regulations are pub-

9. Removing the language “paragraph

lished in theFederal Register.
(e)(3) of this section” in the third sentence_ . e Par. 3. Section 1.42-6 is amended by
) . . “ t tivities. The A t re- . . .
in paragraph (f)(1)(i) and adding “para- o""Jd @CUVIIES. The Agency must re removing the first sentence in paragraph

h f thi ion” irP°"t its compliance monitoring activities .. . .
g;arl))laiéc)@ and (e)(3) of this section” i Lnnually on Form 8610, “Annual Low-In- (d)(4)(ii) and adding two sentences in its

. : : » place to read as follows:
10. Adding two sentences at the end &ome*l-iclusmg Qrgdlt Agenmes Repoft' P
paragraph (h). (d) ’ In.add|t|o.n, in connection with §1.42-6 Buildings qualifying for
The revisions and additions read as fof'® ON-Sit€ inspections required by paraarryover allocations.
lows: graph (c)(2)(ii) of this section, the Agency
must determine whether the project is
§1.42-5 Monitoring compliance with  suitable for occupancy, taking into ac- (d) ***
low-income housing credit requirements. count local health, safety, and building (4) ***
codes. Notwithstanding paragraph (f) of (i) Agency. The Agency must retain
this section, this determination may béhe original carryover allocation docu-
(C) ** * delegated only to a State or local goverrment made under paragraph (d)(2) of this
(1) *** ment unit responsible for making buildingsection and file the form_(to be prescribed
(v) All units in the project were for usecode inspections. by the IRS) that summarizes the carryover
by the general public (as defined in (€)*** aI_Iocatlon document. This form is filed
§1.42-9) and used on a nontransient basis(3) * * * with the Agency’s Form 8610 that ac-
(except for transitional housing for the (i) * * * For noncompliance or failure counts for the year the allocation is made.
homeless provided under section 42(i)to certify that is corrected after the end of * *

(5) Agency reports of compliance mon

* * *x % %

* Kk * *x %

(3)(B)(iii) or single-room-occupancy the correction period, the Agency is re- s % % o+ x
units rented on a month-by-month basiguired to file Form 8823 with the Service
under section 42(i)(3)(B)(iv)); reporting the correction of the noncompli- Par. 4. Section 1.42—-11 is amended by

(vi) Each building in the project wasance or failure to certify regardless ofevising the last sentence in paragraph
suitable for occupancy, taking into acwhen the correction occurs during the 15¢)(3)(ii)(A) to read as follows:
count local health, safety, and buildingyear compliance period under section o )
codes, and the State or local governmed®(i)(1). §1.42-11 Provision of services.
unit responsible for making building code
inspections did not issue a report of a vio-
lation for any building in the project. Ifa (h) ** * In addition, the requirementin  (b) * * *
report of a violation was issued by theparagraph (c)(2)(ii)(A) of this section (in- (3) * * *
governmental unit, the owner must attackolving on-site inspections relating to the (i) * * * (A) * * * For a building de-
a copy of the report of the violation to theplaced-in-service year and review of thacribed in section 42(i)(3)(B)(iii) (relating
annual certification submitted to thelow-income certifications, the documen+o transitional housing for the homeless)
Agency under paragraph (c)(1) of thigation supporting such certifications, anar section 42(i)(3)(B)(iv) (relating to sin-

* * * x % * Kk * *x %

section; the rent records) is effective for buildingsggle room occupancy), a supportive ser-
(2) *** placed in service on or after the date theice includes any service provided to as-
(i) Require that with respect to eacHinal regulations are published in thed- sist tenants in locating and retaining
low-income housing project— eral Register. The requirements in para-permanent housing.
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ok ok ok ok sion resulted in an allocation documentor either the year the allocation was
_ i (the Form 8609, “Low-Income Housingmade or the year the building was placed
Par. 5. Section 1.42-12 is amended hygjt Allocation Certification,” or the al- in service by the affected taxpayer. The
adding paragraph (c) to read as follows: |ocation document under the requirementggency will indicate on the forms that it
§1.42-12 Effective dates and transitionaPf section 42(_h)(1)(E_) or (F) and 81.424s making__the “correction under 81.42—
6(d)(2)) that either did not accurately red3(b)(3)(vii)";
flect the number of buildings constructed (D) Filing the amended Form 8610
by the affected taxpayer (for example, theith the Service. When completing the
(¢) The rule set forth in §1.42—affected taxpayer built 10 buildings instea@amended Form 8610, the Agency should
6(d)(4)(ii) relating to the requirement thatof 8 buildings having the same total numfollow the specific instructions for the
state and local housing agencies file thieer of units), or transposed the informatiofrorm 8610 under the heading “Amended
form to be prescribed by the Internal Revfor one or more buildings with other build-Report”; and
enue Service that summarizes the carryags in the multiple-building project; (E) Mailing a copy of any amended al-
over allocation document is effective for (C) The administrative error or omis-location document and any amended Form
forms the due date of which are on osion does not affect the Agency’s rankin@609 to the affected taxpayer.

rules.

* * *x * %

after March 8, 1999 of the building(s) or project and the total (viii) Other approval proceduresThe
Par. 6. Section 1.42-13 is amended bygmount of credit the Agency allocated tecretary may grant automatic approval to
1. Revising the introductory text ofthe building(s) or project; correct other administrative errors or
paragraph (b)(3)(iii). (D) The Agency corrects the adminisomissions as designated in one or more
2. Adding paragraphs (b)(3)(vi),trative error or omission no later than onéocuments published either in thederal
(b)(3)(vii), and (b)(3)(viii). year after the building(s) were placed irRe_gisteror in the Internal Re\(enue Bul-
3. Adding a sentence at the end o$ervice by the affected taxpayer; and letin (see § 601.601(d)(2) of this chapter).
paragraph (d). (E) The Agency corrects the adminis- v o % % %
The revisions and additions read as fokrative error or omission by following the
lows: procedures described in paragraph (d) * * * Paragraphs (b)(3)(vi), (vii),
(b)(3)(vii) of this section. and (viii) of this section are effective on
§1.42-13 Rules necessary and (vi) How Agency corrects errors orthe date the final regulations are pub-

appropriate; housing credit agencies’  omissions subject to automatic approvaliished in theFederal Register.
correction of administrative errors and  An Agency corrects an administrative par. 7. Section 1.42—17 is added to
omissions. error or omission described in paragraphead as follows:
(b)(3)(vi) of this section by—
(A) Amending the allocation document81.42-17 Qualified Allocation Plan.

(b) *** described in paragraph (b)(3)(vi)(B) of .
(3) * * * this section to correct the administrativ«TR(a) Re;jquwement&(l) In general.
(i) Secretary’s prior approval re- error or omission. The Agency will indi- eserved|]

quired. Except as provided in paragraptfate on the amended allocation document (2) Selection criteria.[R_eserved] .
(b)(3)(vi) of this section, an Agency musthat it is making the “correction under (3) Agency eyaluatlon. Section

5 U A : _42(m)(2)(A) requires that the housing
obtain the Secretary’s prior approval t¢1.42-13(b)(3)(vii)". If correcting the al dit doll t allocated t et
correct an administrative error or omislocation document requires including any"¢! dotiar amount afocated fo a projec
sion, as described in paragraph (b)(2) Gdditional B.I.N.(s) in the document, theshould not exceed the amount the Agency
this section, if the correction is not mad&locument must include any B.I.N.(s) adetermines is necessary for the financial

before the close of the calendar year Jeady existing for the buildings. If pOSSi_feasibility of the project and its viability

i - Dle, the additional B.I.N.(s) should be se@S @ qualified low-income housing project
the error or omission and the correction—"=" : . :
quentially numbered from the eXistingthroughout the credit period. In making

* ok x * % B.I.N.(S); this determination, the Agency must con-
(B) Amending, if applicable, the form Sider—

(vi) Secretary’s automatic approval.tg pe prescribed by the Service that sum- (i) The sources and uses of funds and
The Secretary grants automatic approvaharizes the allocation document (se#e total financing planned for the project.
to correct an administrative error or omisg1.42-6 (d)(4)(ii)) and attaching a copyrhe taxpayer must certify to the Agency
sion described in paragraph (b)(2) of thigf this form to an amended Form 8610the full extent of all federal, state, and
section if— “Annual Low-Income Housing Credit local subsidies that apply (or which the

(A) The correction is not made beforeagencies Report,” for the year the allocataxpayer expects to apply) to the project.
the close of the calendar year of the errajon was made. The Agency will indicateThe taxpayer must also certify to the
or omission and the correction is a numein the forms that it is making the “correcAgency all other sources of funds and all
ical change to the housing credit dollation under §1.42-13(b)(3)(vii)"; development costs for the project. The
amount allocated for the building or mul- (C) Amending, if applicable, the Formtaxpayer’s certification should be suffi-
tiple-building project; 8609 and attaching the original of thisiently detailed to enable the Agency to

(B) The administrative error or omis-amended form to an amended Form 86ldscertain the nature of the costs that will
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comprise the total financing package, in42(d) and amount of the credit under se®, 1999. Requests to videoconference the
cluding subsidies and the anticipated syrion 42. hearing to other sites must be received by
dication or placement proceeds to be (6) Bond financed projectsA project March 8, 1999.

raised. Development cost informationgualifying under section 42(h)(4) is not

whether or not includible in eligible basisentitled to any credit unless the goverrADDRESSES: Send submissions to:
under section 42(d), that should be pramental unit that issued the bonds (or ofC:DOM:CORP:R (REG-106388-98),
vided to the Agency includes, but is nobehalf of which the bonds were issuedy00m 5226, Internal Revenue Service,
limited to, site acquisition costs, construcer the Agency responsible for issuing th&OB 7604, Ben Franklin Station, Wash-
tion contingency, general contractor'sForm(s) 8609 to the project, makes detefagton, DC 20044. Submissions may be
overhead and profit, architect and engiminations under rules similar to the ruleand delivered Monday through Friday
neer’s fees, permit and survey fees, insuin paragraphs (a)(3), (4), and (5) of thivetween the hours of 8 a.m. and 5 p.m. to:
ance premiums, real estate taxes durirggction. CC:DOM:CORP:R (REG-106388-98),
construction, title and recording fees, con- (b) Effective date.This section is ef- Courier’s Desk, Internal Revenue Ser-
struction period interest, financing feesfective on the date final regulations arevice, 1111 Constitution Avenue, NW,

organizational costs, rent-up and markepublished in thé&-ederal Register. Washington, DC. Alternatively, taxpayers
ing costs, accounting and auditing costs, may submit comments electronically via
working capital and operating deficit re- Robert E. Wenzel, the internet by selecting the “Tax Regs”
serves, syndication and legal fees, devel- Deputy Commissioner of gption on the IRS Home Page, or by sub-
oper fees, and other costs; Internal Revenue. mitting comments directly to the IRS in-
(i) Any proceeds or receipts expected ternet site at http://www.irs.ustreas.gov/

.. (Filed by the Office of the Federal Register on Janu-
to be generated by reason of tax ben8flts<(airy 7, 1999, 8:45 a.m., and published in the issue &rOd/taX—regS/Commems'html' The IRS

(iii) The percentage of the housingpe Federal Register for January 8, 1999, 64 F.AVill publish the time and date of the pub-

credit dollar amount used for project cost$143) lic hearing and the locations of any video-

other than the costs of intermediaries. conferencing sites in thederal Regis-

This requirement should not be applied so ter.

as to impede the development of projectsotice of Proposed Rulemaking

in hard-to-develop areas under sectiognd Notice of Public Hearing FOR FURTHER INFORMATION CON-

42(d)(5)(C); and TACT: Concerning the regulations,
(iv) The reasonableness of the develofeducation Tax Credits Donna Welch, (202) 622-4910; concern-

mental and operational costs of the pro- ing submissions of comments, the hear-

ject. REG-106388-98 ing, and/or to be placed on the building

(4) Timing of Agency evaluatiorThe
financial determinations and certification

access list to attend the hearing, contact
Michael L. Slaughter, (202) 622-7190

GENCY: Internal Revenue Service
IRS), Treasury.

required under paragraph (a)(3) of thi (not toll-free numbers).
section must be made at each of the fokcTION: Notice of proposed rulemak-
lowing times: ing and requests to hold a videoconferSUPPLEMENTARY INFORMATION:

0] _The time of the application for the gyce public hearing.
housing credit dollar amount.
(i) The time of the allocation of the SUMMARY: This document contains The collection of information con-

Paperwork Reduction Act

housing credit dollar amount. _ proposed regulations relating to the Hopgyjned in this notice of proposed rulemak-
(iii) The date the building is placed inScholarship Credit and the Lifetimejng has been submitted to the Office of
service. Learning Credit in section 25A of the '”'Management and Budget for review in ac-

.(iv) After the building is placgd in ser-ternal Revenue Code. These Proposed yance with the Paperwork Reduction
vice, and before the Agency issues theegulations provide guidance to individu-s + of 1995 (44 U.S.C. 3507(d)). Com-
Form 8609, “Low-Income Housing als who may claim the Hope Scholarshi o '

. . e Phents on the collection of information
Credit Allocation Certification. _ Creditor the Lifetime Learning Credit for /= & o0 o o o Manage-
(5) Special rule for final determina- certain postsecondary educational ex- t and BudaetAttn: Desk Offi gf

tions and certificationsFor the Agency’s penses. This document also announces. = a¢ BUdge Attn: Desk Officer for

evaluation under paragraph (a)(4)(\V) ofhat a public hearing will be held on the'c DePartment of the Treasury, Office of
this section, the taxpayer must obtain aproposed regulations upon request and °fmation and Regulatory Affairs,
opinion by a certified public accountantihat persons outside the Washington, pc/Vashington, DC 20503, with copies to
based upon the accountant's audit or e4rea who wish to testify at the hearinésge'”temal Revenue Serviceattn: RS
amination, on the financial determinamay request that the IRS videoconferenc@€POrts Clearance Officer, OP:FS:FP,
tions and certifications in paragraphshe hearing to their sites. Washington, DC 20224. Comments on
(2)(3)(i) through (iii) of this section, in- the collection of information should be re-
cluding the costs that may qualify for in-DATES: Written or electronically gener-ceived by March 8, 1999. Comments are
clusion in eligible basis under sectiorated comments must be received by Aprgpecifically requested concerning:
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Whether the proposed collection of in-97)) added section 25A to the Internapayer may claim a nonrefundable educa-
formation is necessary for the proper peiRevenue Code to provide the Hope Schation credit equal to the total of the Hope
formance of the functions of the Internafrship Credit and the Lifetime LearningScholarship Credit and the Lifetime
Revenue Service, including whether th&redit (education credits). In general, theéearning Credit allowed for the taxpayer,
information will have practical utility; Hope Scholarship Credit and the Lifetimghe taxpayer’s spouse, and any claimed

The accuracy of the estimated burdek€arning Credit allow taxpayers to claimdependents. An education credit in ex-
associated with the proposed collection ¢ nonrefundable credit again;t their fedeess of a taxpayer’s tax liability for thg
information (see below): eral income thes for certain postsedaxable year can not_be refunded. As with

How the quality, utility, and clarity of ondary educational expenses. Qn Nather personal credits, section 25A does
the information to be collected may be en\_/ember 17, 1997, the IRS publishedhot qllow a cgrryforward of an unused ed-
hanced: Notlce 97-60 (1_997—46 I.R.B. 8_) to proucat!qn credit or a carryforward of excess

How the burden of complying with thev'd? gener.al gu@ance on the higher ,eduquallfled expenses. _ .

. . : cation tax incentives enacted by TRA'97, The proposed regulations provide rules
proposed collection of information may. . . . S
o . . including the Hope Scholarship Credifor the coordination of the Hope Scholar-
be minimized, including through the o ' . L . . .
licati ¢ aut ted collection t hand the Lifetime Learning Credit. Thisship Credit and the Lifetime Learning
application E afu oma ef_ ?0 ection echaocument contains proposed amendmen@redit. The proposed regulations provide
nlques.or other forms of information techy, 1he |ncome Tax Regulations (26 CFRhat, in the same taxable year, a taxpayer
nology; and _ part 1) to provide detailed guidance on thmay claim a Hope Scholarship Credit for

Estimates of capital or start-up costs angycation credits in section 25A. each eligible student’s qualified tuition
costs of operation, maintenance, and pur- TRA '97 also added section 6050S tand related expenses and a Lifetime
chase of services to prowde mformaﬂop. the Code, which requires eligible educakearning Credit for one or more other stu-

The collection of information in this tional institutions to file information re- dents’ qualified tuition and related ex-
proposed regulation is in §1.25A-1(d}urns to assist taxpayer and the IRS in dpenses. The regulations provide that a
and (f). Taxpayers must elect to claim afermining the education credit thattaxpayer may claim either the Hope
education credit by attaching Form 8863axpayers may claim under section 25AScholarship Credit or the Lifetime Learn-
“Education Credits (Hope and LifetimeThe IRS has published several notices oug Credit, but not both, for the qualified
Learning Credits),” to a timely filed (in- lining the limited information returns thattuition and related expenses of the same
cluding extensions) federal income tax reare required for 1998 and 1999. On Destudent in the same taxable year. A Hope
turn for the taxable year in which a credicember 22, 1997, the IRS published NoScholarship Credit may be claimed for the
is claimed. This collection of informationtice 97—73 (1997-51 I.R.B. 16), which dequalified tuition and related expenses (up
is required in order for a taxpayer to eleciCribes the information that must beo a specified limit described below) of
to claim an education credit. This infor-reported for 1998. On September 8, 199&,aCh e||g|b|e student. The Lifetime
mation will be used to carry out the interfhe IRS published Notice 98-46 (1998'—3ﬁearning Credit may be g[aimegl .for the
nal revenue laws. The likely respondentER-B- .21), which e'xtends the applicatioraggregate amount of qualified tullt'lon gnql
are individuals. of Notice 97-73 to information returns rerelated expenses (up to a specified limit

The reporting burden contained irfuired under section 6050S for 1999. Fidescribed below) of those _studentg for
§1.25A-1(d) and (f) is reflected in ther.\ally, on Qecember 7, 1998, the IRS putwh'om no Hope Scholarship Credit is
burden of Form 8863, “Education Credité'sr?eﬁ NOI(I;? 28;]59 (1998,_49N|'R'B' 1b6)plaémed.. th the | limitat
(Hope and Lifetime Learning Credits),"W |c_d.mo r|]|e t elpytc:l prlc()jr ot_lcesI 0y onglstegt X‘wg t k? income wgltatlorl\s
and Form 1040, “U.S. Individual IncomeProviding that an eligivie e u_catlona_ln-l_n sectlon. SA(d), the broposed reguia-

» stitution is not required to file informationtions provide that the education credit al-
Tax Return. t der section 60505 for 1998 dowed is phased out for t ith
An agency may not conduct or sponsorte urns under section ¢ ' or pwed is phased out for taxpayers wi
and a person is not required to respond t%999 with respect to either: (1) studentmodified adjusted gross income between
. . . .~ . who are enrolled during the year only ir540,000 and $50,000 ($80,000 and
a collection of information unless it dis- ; . -~ -
. ) courses for which the student receives 100,000 for taxpayers filing a joint re-
plays a valid control number assigned b¥1 . . ) -
: cademic credit from the educational institurn) for the taxable year. For taxable
the Office of Management and Budget. o : : o
. tution; or (2) nonresident alien studentsyears beginning after 2001, these amounts
Books or records relating to a collec- : . . ;
tion of information must be retained a unless requested to do so by the studemtill be adjusted for inflation. Based on
II : thei ! ¢ ut bl SThe IRS and the Treasury Department irthe definition in section 25A(d)(3), the
ontg als t?\lr c(;)n.e_ntst_mayf €COMEand to issue separate regulations on thmegulations definenodified adjusted
ma elrla n ela mgls ra |c|J|n of any IN5ntormation reporting required under secgross incomeas the adjusted gross in-
ternal revenue law. Generally, tax returng,  go50s for years after 1999. come (as defined in section 62) of the tax-

a_lnd tax retgrn information are confiden- ' - payer for the taxable year increased by
tial, as required by 26 U.S.C. 6103. Explanation of Provisions any amount excluded from gross income

Background 1. Calculation of Education Credit and Under section 911, 931, or 933 (relating to
General Eligibility Requirements income earned abroad or from certain

The Taxpayer Relief Act of 1997 (Pub- U.S. possessions or Puerto Rico). The
lic Law 105-34 (111 Stat. 788) (TRA Under the proposed regulations, a taxamount of an otherwise allowable educa-
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tion credit for a taxable year that is retion means a college, university, vocathe regulations provide that, in general,
duced solely by reason of the modifiedional school, or other postsecondary edwualified tuition and related expenses in-
adjusted gross income limitation can notational institution that: (1) is describectlude nonacademic fees (fees charged by
be carried forward and claimed in a subin section 481 of the Higher Educatioran eligible educational institution that are
sequent taxable year. Act of 1965 (HEA) (20 U.S.C. 1088) as innot used directly for, or allocated to, an
Consistent with the requirements ireffect on August 5, 1997 (generally all acacademic course of study) only if the fees
section 25A(e)(1), the proposed regulasredited public, nonprofit, and proprietarymust be paid to the eligible educational
tions provide that a taxpayer must elect tpostsecondary institutions); and (2) parinstitution for the enrollment or atten-
claim the education credit. The electioricipates in a federal student financial aidiance of the student at the institution.
must be made by attaching Form 8863rogram under title IV of the HEA (20 However, based on the legislative his-
“Education Credits (Hope and LifetimeU.S.C. 1070 et seq.) or is certified by theory to section 25A, the proposed regula-
Learning Credits),” to the taxpayer’s fedDepartment of Education as eligible taions provide that qualified tuition and re-
eral income tax return for the taxable yeaparticipate in such a program but choosasted expenses do not include the costs of
in which the credit is claimed. Consistenfiot to participate. room and board, insurance, medical ex-
with the identification requirements in The proposed regulations provide thg$enses (such as student health fees), trans-
section 25A(g)(1), the regulations providedcademic periodneans a quarter, semesportation, and similar personal, living, or
that a taxpayer must include on the fed®r, trimester, or other period of studyfamily expenses, regardless of whether the
eral income tax return the name and taXsuch as a summer school session) as rg@es must be paid to the eligible educa-
payer identification number of each stusonably determined by the eligible educajonay institution for the enrollment or at-
dent for whom the credit is claimed. tional institution. Neither section 25A nortendance of the student at the institution.
Consistent with the requirements idtS egislative history defines the termgee H.R. Conf. Rep. No. 220, 105th
section 25A(e)(2), the proposed regula@cademic period.Additionally, the De- cong., 1st Sess., at p. 343, 346 (1997).
tions provide that no education credit i®artment of Education does not have gyiher, based on the limitations in section
allowed for a taxable year for the qualif€cognized definition ahcademic period. 25 (f)(1)(B) and (c)(2)(B), the regula-
fied tuition and related expenses of a stu-he definition in the regulation is in-yions provide that qualified tuition and re-
dent if: (1) during the taxable year, a distended to include institutions that use trayeq expenses do not include expenses
tribution is made to, or on behalf of, thefitional academic terms and institutiongya¢ rejate to any course of instruction or
student from an education individual refhat do not use academic terms, but fQfihe equcation that involves sports,
tirement account described in sectiogX@mPple use clock hours or credit hourgyymes hobbies, or any noncredit course,
530(b): and (2) any portion of the distrib-11€ IRS and Treasury invite comments Ofjjess the course is part of the student's
ution is excluded from gross incomgnis definition ofacademic perio@s well 404106 program or, in the case of the Life-
under section 530(d)(2). as suggestions on alternative deflnltlons'time Learning Credit, is taken by the stu-

The proposed regulations provide guid- Based on the definition in Sectiondent to acquire or improve job skills.

ance on the rules for claiming an educ :5A(f)(1.)’. the p_roposed regulations de- . .
tion credit in the case of a dependent. THI'E qualified tuition and related expenses3. Hope Scholarship Credit

reg_ulatlons provide that, if the student is goslItnrfe;lslg?naig?];zisc;eg?I;ezt]:?(;etrr]:ta fonr The Hope Scholarship Credit is a per
claimed dependent of another taXpaye(F:’ourses of instruction at an eligible educastudent credit that may be claimed for
only that taxpayer may claim the educaz * = o o G s e e gen- €ach eligible student. Consistent with the
tion credit for the student's qualified tu_erally consistent with the definition @i- Provisions of section 25A(b)(1), the pro-
ftion and related expenses. The regulds = 1 toccontained in section 472(1)Posed regulations provide that for taxable
tions explain that, if the taxpayer is - "Lien" 50§ S.c. 1087I(1)). Seevears beginning before 2002 the maxi-
eligible to, but does not, claim the studerHR_ Conf. Rep. No. 599, 105th Cong., 2dnum Hope Scholarship Credit amount is

as a dependent, only the student may, ..~ ‘351 (1998). The regulatioriL,500 (100 percent of the first $1,000 of

claim the education credit for the StUdent?)rovide that, in general, the test for detethe qualified tuition and related expenses
qualified tuition and related expenses.

mining whether a fee is treated as a qualpaid during the taxable year for education
2 Definitions fied tuition and related expense is whethdkirnished to an eligible student during any
the fee is required to be paid to the eligiacademic period beginning in the taxable
The proposed regulations provide that Ble educational institution by students as gear or treated as beginning in the taxable
claimed dependens$ a dependent (as de-condition of the students’ enrollment oryear, plus 50 percent of the next $1,000 of
fined in section 152) for whom a deducattendance at the institution. The regulssuch expenses paid with respect to that
tion under section 151 is allowed on th&ions specifically provide that qualifiedstudent). For taxable years beginning
taxpayer’s federal income tax return fotuition and related expenses include feeafter 2001, the $1,000 amounts will be ad-
the taxable year in which the credit ifor books, supplies, and equipment usejgisted for inflation. Consistent with the
claimed. in a course of study only if the fees musprovisions of section 25A(b)(2)(A), the
Based on the requirements of sectiobe paid to the eligible educational instituregulations provide that the Hope Schol-
25A(f)(2), the proposed regulations protion for the enrollment or attendance ofrship Credit is allowed for only two tax-
vide that areligible educational institu- the student at the institution. Similarly,able years for each eligible student.
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Based on the requirements in sectioh997, for education furnished in academitime, or less than half-time basis) to ac-

25A(b)(2) and (3), the proposed regulaperiods beginning after that date. quire or improve job skills of the student.
tions define areligible studentor pur- . . _ See H.R. Conf. Rep. No. 220, 105th
poses of the Hope Scholarship Credit as’h Lifetime Learning Credit Cong., 1st Sess., at p. 346—-347 (1997).

student who meets all of the following re- The Lifetime Learning Credit is a per The proposed regulations provide that
quirements: (1) for at least one academi%xpayer credit, rather than a per studeffpe Lifetime Lea_rning Credit is effective
period during the taxable year, the studeRtedit. For taxable years beginning pelOr expenses paid after June 30, 1998, for
enrolls at an eligible educational institu+yre 2003, the maximum Lifetime Learn-€ducation furnished in academic periods
tion in a program leading toward a POSting Credit amount is $1,000 (20 percenigeginning after that date.

secqndary degree, certificate, or othgr reg,T-l.Jp to $5,000 of the aggregate .qua"fi-e%. Special Rules Relating to
ognized postsecondary educationajjition and related expenses paid during Characterization and Timina of
credential degree requiremeit(2) for at  the taxable year for education furnished to oy ments g
least one academic period during the taxpe taxpayer, the taxpayer’s spouse, and y
able year, the student enrolls for at leagfyy claimed dependent during any acade- The proposed regulations provide guid-
half of the normal full-time work load for mic period beginning in the taxable yeaance on qualified tuition and related ex-
the course of study the student is pursuingy treated as beginning in the taxableenses paid by a third party. The regula
(work load requiremeit (3) as of the be- year). For taxable years beginning on dions provide that, solely for purposes of
ginning of the taxable year, the studenkfter 2003, the maximum credit amount isection 25A, if a third party makes a pay-
has not completed the first two years o§2 000 (20 percent of up to $10,000 of thenent directly to an eligible educational
postsecondary education at an eligible edggregate qualified tuition and related exinstitution to pay for a student’s qualified
ucational institution fear of study re- penses paid during the taxable year fduition and related expenses, the student is
quiremen}); and (4) the student has nokducation furnished to the taxpayer, theeated as receiving the payment from the
been convicted of a federal or state felonjaxpayer’s spouse, and any claimed dehird party, and, in turn, paying the quali-
offense for the possession or distributiofendent during any academic period bdied tuition and related expenses to the in-
of a controlled substance as of the end gfinning in the taxable year or treated astitution.
the taxable for which the credit is claimedheginning in the taxable year). Consistent with the provisions of sec-
(felony drug conviction restrictign In contrast to the Hope Scholarshigion 25A(g)(3), the proposed regulations
The proposed regulations explain thatredit, the Lifetime Learning Credit is al-provide that qualified tuition and related
the student meets theeork load require- |owed for an unlimited number of yearsexpenses paid by a student are treated as
mentif the student is enrolled for at leasfor each student and does not have a deaid by the taxpayer if the student is a
half of the normal full-time work load, asgree requirement, year of study requireclaimed dependent of the taxpayer.
determined by the eligible educational inment, work load requirement, or a felony The proposed regulations provide rules
stitution. The regulations provide that thejrug conviction restriction. See H.R for adjustments to qualified tuition and re-
educational institution’s standards for &onf. Rep. No. 220, 105th Cong., 1slated expenses for certain excludable edu-
half-time work load must equal or exceedess., at p. 346-347 (1997). Therefore,aational assistance. Consistent with the
the standards established by the Depatiaxpayer may claim a Lifetime Learningprovisions of section 25A(g)(2) and the
ment of Education under the HEA and setredit for a student’s qualified tuition andlegislative history, the regulations provide
forth in 34 CFR 674.2(b) for a half-timerelated expenses even if the taxpayehat the amount of otherwise allowable
undergraduate student. could not claim a Hope Scholarshipqualified tuition and related expenses paid
The proposed regulations explain thaCredit for those expenses. during a taxable year must be reduced by
whether a student has completed the first Based on the provisions of sectiorthe following amounts paid to, or on be-
two years of postsecondary education &bA(c)(2)(B) and the legislative history tohalf of, a student during the taxable year:
of the beginning of the taxable year igection 25A, the proposed regulation§l) a qualified scholarship that is exclud-
based on whether the eligible educationglrovide that, for purposes of claiming able from gross income under section
institution the student is enrolled inLifetime Learning Credit, amounts that al17; (2) a veterans’ or member of the
awards the student two years of academiaxpayer is required to pay for a course armed forces’ educational assistance al-
credit for postsecondary course worlan eligible educational institution arelowance under chapter 30, 31, 32, 34, or
completed by the student prior to the begualified tuition and related expenses i85 of title 38, U.S.C., or chapter 1606 of
ginning of the taxable year. However, thehe course is either part of a postseditle 10, U.S.C.; (3) employer-provided
regulations provide that any academiondary degree program or is part of a noreducational assistance that is excludable
credit awarded by the educational institudegree program that is taken by the stirom gross income under section 127; and
tion solely on the basis of the student’'slent to acquire or improve job skills. Thg4) any other educational assistance that is
performance on proficiency examinationsegislative history explains that the Life-excludable from gross income (other than
is not taken into account. time Learning Credit is available with re-as a gift, bequest, devise, or inheritance
The proposed regulations provide thaspect to any course of instruction at anwithin the meaning of section 102(a)).
the Hope Scholarship Credit is effectiveeligible educational institution (whetherSee H.R. Conf. Rep. No. 220, 105th
for expenses paid after December 3lhe student is enrolled on a full-time, half-Cong., 1st Sess., at p. 343, 347 (1997).
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The proposed regulations provide ruleproceeds disbursed directly to an educgear, such as modified adjusted gross
for allocating scholarships and fellowshigional institution are treated as paid on thaacome.
grants among expenses. The regulationkste of the disbursement. However, if the The proposed regulations provide that,
provide that a scholarship or fellowshipaxpayer does not know the date of th#, in a taxable year, any excludable edu-
grant is treated as a qualified scholarshigisbursement, the taxpayer must treatational assistance is received for the
excludable from income under sectiomualified tuition and related expenses agualified tuition and related expenses paid
117 (and thereby reduces the amount giid on the last date prescribed for payduring a prior taxable year, the educa-
qualified tuition and related expenses thahent by the educational institution. tional assistance is treated as a refund of
a taxpayer may otherwise include in Consistent with the directive in sectionqualified tuition and related expenses. In
claiming an education credit) unless ei25A(i), the proposed regulations providghis situation, if a taxpayer (or the tax-
ther: (1) the student reports the grant asiles for refunds of qualified tuition andpayer’s spouse or a claimed dependent)
income on the student’s federal incomeelated expenses. The regulations providéceives any excludable educational assis-
tax return; or (2) the grant must be apthat, if a payment and a refund of qualitance before the taxpayer files a federal
plied, by its terms, to expenses other thdied tuition and related expenses occur ilicome tax return for the prior taxable
qualified tuition and related expenseshe same taxable year, the amount of qualear, the amount of the qualified tuition
within the meaning of section 117(b)(2)jfied tuition and related expenses for th@nd related expenses for the prior taxable
such as room and board. taxable year is calculated by adding alyear is reduced by the amount of the ex-

The proposed regulations provide guidqualified tuition and related expenses paifludable educational assistance. How-
ance on the timing rules for claiming arfor the taxable year, and subtracting an§Ver. if a taxpayer (or the taxpayer’s
education credit. Consistent with the gerrefund of the expenses received from th@Pouse or claimed dependent) receives
eral rule in section 25A(b)(1) and (c)(1)eligible educational institution during the€xcludable educational assistance after
the regulations provide that an educatiosame taxable year. the taxpayer has filed a federal income tax
credit generally is allowed only for pay- The proposed regulations provide thaf€turn for the prior taxable year, any edu-
ments of qualified tuition and related exif, in a taxable year, a taxpayer (or the taxcation credit claimed for the prior taxable
penses that cover an academic period beayer’s spouse or a claimed dependentff@' is subject to recapture.
ginning in the same taxable year as th@ceivgs a re-fund from an eligip]e educaﬁ_ Proposed Effective Date
year the payment is made. However, cortional institution of qualified tuition and
sistent with the specific prepayment rulgelated expenses paid in a prior taxable These regulations are proposed to be
in section 25A(g)(4), the regulations proyear and the refund is received before theffective on the date they are published in
vide that, if qualified tuition and relatedtaxpayer files a federal income tax returthe Federal Registeras final regulations.
expenses are paid during a taxable year for the prior taxable year, the amount offaxpayers may rely on these proposed
cover an academic period that begins duthe qualified tuition and related expensegegulations for guidance pending the is-
ing the first three months of the tax-or the prior taxable year must be reducesuance of final regulations. If, and to the
payer’s next taxable year, an educatiohy the amount of the refund. extent, future guidance is more restrictive
credit is allowed only in the taxable year Similar to the tax benefit rule, the pro-than the guidance in the proposed regula-
in which the expenses are paid. Notgosed regulations provide that, if, in a taxtions, the future guidance will be applied
however, that because the Hope Scholaable year, a taxpayer (or the taxpayerwithout retroactive effect.
ship Credit does not apply to expensespouse or a claimed dependent) receivessa .
paid before January 1, 1998, and the Lifeefund of qualified tuition and related ex- pecial Analyses
time Learning Credit does not apply tgenses for which the taxpayer claimed an |t has been determined that these pro-
expenses paid before July 1, 1998, theducation credit in a prior taxable yearposed regulations are not a significant
prepayment rule does not apply for tuitiorthe tax for the subsequent taxable year fgqgulatory action as defined in EO 12866.
paid in 1997 to cover an academic periothcreased by the recapture amount. Thenherefore, a regulatory assessment is not
beginning in 1998. recapture amount is the difference berequired. It also has been determined that

Consistent with the legislative historytween the credit claimed in the prior taxsection 553(b) of the Administrative Pro-
to section 25A, the proposed regulationable year and the redetermined creditedure Act (5 U.S.C. chapter 5) does not
provide that an education credit may b&he redetermined credit is computed bypply to these regulations, and because
claimed for the qualified tuition and re-reducing the amount of the qualified tuthe regulations do not impose a collection
lated expenses paid with the proceeds ofiion and related expenses for which @f information on small entities, the Reg-
loan only in the taxable year in which thecredit was claimed in the prior taxableulatory Flexibility Act (5 U.S.C. chapter
expenses are paid, and not in the taxabjear by the amount of the refund of th&) does not apply. Pursuant to section
year in which the loan is repaid. See H.Ryualified tuition and related expenses (rez805(f), this notice of proposed rulemak-
Conf. Rep. No. 220, 105th Cong., 1stetermined qualified expenses), and coning will be submitted to the Chief Counsel
Sess., at p. 342, 346 (1997). In order tputing the credit using the redeterminedbr Advocacy of the Small Business Ad-
provide taxpayers with a date certain foqualified expenses and the relevant factsinistration for comment on their impact
payment, the regulations provide that loaand circumstance of the prior taxabl®n small business.
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Comments and Public Hearing

(6)

Before these proposed regulations argqtion 1.25A—4 also issued under sec-

adopted as final regulations, consideraﬁon 26 U.S.C. 25A(i)
tion will be given to any written and elec-g o ction 1 25A-5 als
tronic comments that are submitted timel¥ion 26 U S C. 25A(). * * *

to the IRS. The IRS and Treasury specifi-

cally request comments on the clarity oi 2

the proposed regulations and how they

can be made easier to understand. A#l1.25A—0 Table of contents.

comments will be available for public in-
spection and copying.

stitution Avenue, NW, Washington, DC.
The IRS recognizes that persons outside
the Washington, DC, area may also wis
to testify at the public hearing through(a)
videoconferencing. Requests to includgp)
videoconferencing sites must be received
by March 8, 1999. If the IRS receiveq1)
sufficient indications of interest to war-(2)
rant videoconferencing to a particulagg)
city, and if the IRS has videoconferencings)
facilities available in that city on the datec)
the public hearing is to be scheduled, the
IRS will try to accommodate the requestgy)
The IRS will publish the time and dategz)
of the public hearing and the locations o
any videoconferencing sites in an ang)

nouncement in thEederal Register. (d)
Drafting Information Eg)

The principal author of the regulationqQ)
is Donna Welch, Office of Assistant Chief
Counsel (Income Tax and Accounting)(1)
However, other personnel from the IRF2)
and the Treasury Department participateth)
in the development of the regulations. (i)

* *x * * %

§1.25A-2 Definitions.

Proposed Amendments to the Regulations

a
Accordingly, 26 CFR part 1 is pro—Eb;

posed to be amended as follows: Q)

PART 1—INCOME TAXES (2)

Paragraph 1. The authority citation folc)
part 1 is amended by adding entries in nyel)
merical order to read as follows:

Authority: 26 U.S.C. 7805 * * * (1)
Section 1.25A-0 also issued under se¢2)
tion 26 U.S.C. 25A(). ()
Section 1.25A-1 also issued under se¢H)
tion 26 U.S.C. 25A(). (iii)
Section 1.25A-2 also issued under se¢3)
tion 26 U.S.C. 25A(). 4)

March 15, 1999

(
Par. 2. Sections 1.25A-0 throughy)
5A-5 are added to read as follows:

ﬁnd general eligibility requirements.

5 also issued under segy)
1)

(b)
(1)
(2)

This section lists captions contained ifC)
A public hearing will be scheduled in881.25A-1, 1.25A-2, 1.25A-3, 1.25A—4,

the Internal Revenue Building, 1111 Conand 1.25A-5.

(d)
(1)

1.25A~1 Calculation of education credit j)

(if)
Amount of education credit.

iv
Coordination of Hope Scholarship(z)
Credit and Lifetime Learning Credit. )

In general. Q)
Hope Scholarship Credit. 2)
Lifetime Learning Credit. (f)

Examples.

Section 1.25A-3 also issued under se¢b) Hobby courses.
tion 26 U.S.C. 25A().

Examples.

81.25A-3 Hope Scholarship Credit.

Amount of the credit.

In general.

Maximum credit.

Per student credit.

In general.

Example.

Credit allowed for only two taxable
years.

Eligible student.

Eligible student defined.
Degree requirement.
Work load requirement.

(iii) Year of study requirement.

No felony drug conviction.
Examples.

Academic period for prepayments.
In general.

Example.

Effective date.

Limitation based on modified ad-81.25A—4 Lifetime Learning Credit.

justed gross income.
In general. (a)
Modified adjusted gross income de-(l)
fined. @)
Inflation adjustment.

Election. 3)
Coordination with Education IRA.
Identification requirement. @)
Claiming the credit in the case of a(b)
dependent.

In general. ©
Examples.

Married taxpayers. 1)
Nonresident alien taxpayers and de(z)
pendents. (d)

Claimed dependent.
Eligible educational institution.
In general.

(@)

Rules on federal financial aid pro-(1)
grams. )
Academic period. (b)

Qualified tuition and related ex- (1)

penses. (2)
In general. (c)
Required fees.

In general.

Books, supplies, and equipment. (1)
Nonacademic fees. (2

Personal expenses.
Treatment of comprehensive fees.

32

Amount of the credit.

Taxable years beginning before Jan-
uary 1, 2003.

Taxable years beginning after De-
cember 31, 2002.

Coordination with the Hope Scholar-
ship Credit.

Examples.

Credit allowed for unlimited number
of taxable years.

Both degree and nondegree courses
are eligible for the credit.

In general.

Examples.

Effective date.

81.25A-5 Special rules relating to
characterization and timing of payments.

Payments of educational expenses
by a third party.

In general.

Example.

Expenses paid by dependent.

In general.

Example.

Adjustment to qualified tuition and
related expenses for certain exclud-
able educational assistance.

In general.

No adjustment for excludable educa-
tional assistance attributable to ex-
penses paid in a prior year.
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(3) Allocation of scholarships and fel- (2) Hope Scholarship Credit.Subject come above $50,000 (or $100,000 for

lowship grants. to certain limitations, a Hope Scholarshigoint filers) may not claim an education
(4) Examples. Credit may be claimed for the qualifiedcredit.
(d) No double benefit. tuition and related expenses paid during a (2) Modified adjusted gross income de-
(e) Timing rules. taxable year with respect to each eligibléned. The termmodified adjusted gross
(1) In general. student (as defined in 81.25A-3(d))incomemeans the adjusted gross income
(2) Prepayment rule. Qualified tuition and related expensegas defined in section 62) of the taxpayer
(i) Ingeneral. paid during a taxable year with respect téor the taxable year increased by any
(i) Example. any student for whom a Hope Scholarshinmount excluded from gross income

(3) Expenses paid with loan proceeds. Credit is claimed may not be taken intainder section 911, 931, or 933 (relating to

() Refund of qualified tuition and re- account in computing the amount of thégncome earned abroad or from certain
lated expenses. Hope Scholarship Credit with respect t@J.S. possessions or Puerto Rico).

(1) Payment and refund of qualified tu-any other student or the Lifetime Learn- (3) Inflation adjustment. For taxable
ition and related expenses in theng Credit. years beginning after 2001, the amounts
same taxable year. (3) Lifetime Learning Credit. Subject in paragraph (c)(1) of this section will be

(2) Payment of qualified tuition and re-to certain limitations, a Lifetime Learningincreased for inflation occurring after
lated expenses in one taxable yeaCredit may be claimed for the aggregate@000 in accordance with section 1(f)(3).
and refund in subsequent taxabl@mount of qualified tuition and related exif any amount adjusted under this para-
year before return filed for prior tax- penses paid during a taxable year with regraph (c)(3) is not a multiple of $1,000,
able year. spect to students for whom no Hopehe amount will be rounded to the next

(3) Payment of qualified tuition and re-Scholarship Credit is claimed. lowest multiple of $1,000.
lated expenses in one taxable year (4) Examples.The following examples  (d) Election. No education credit is al-
and refund in subsequent taxabldlustrate the rules of this paragraph (b): Jowed unless a taxpayer elects to claim

ear. i 'S tj i
. Iy | Example 1.In 1999, Taxpayer A pays qualified the Cre.dlt on the. taxpayer's tl_mely filed
(I) n general. tuition and related expenses for his dependent, B, fncluding extensions) feder"’_‘l Income tax
(i) Recapture amount. attend College Y during 1999. Assuming all othereturn for the taxable year in which the

(4) Excludable educational assistanceelevant requirements are met, Taxpayer A magredit is claimed. The election is made by
received in a subsequent taxable yeglaim gither a Hope Scholarship Credit or a Lifetimeattaching Form 8863, “Education Credits
treated as refund. Learning Credit with respect to dependent B, but ng e . - "

both. See §1.25A-3(a) and §1.25A4(a). (tHo_pe and Lifetime Learning Credﬂs),

(5) Examples. Example 2.In 1999, Taxpayer C pays $2,000 in(OF its successor) to that federal income

§1.25A—1 Calculation of education Creditqualified tuition and related expenses for her depeitax return.

d | eliibilit ; ; dent, D, to attend College Z during 1999. In 1999, (g) Coordination with Education IRA.
an eneral eligipiity requirements. i ifi iti . L.
g g y req Taxpayer C also pays $500 in qualified tuition anq\ 5 aducation credit is allowed for a tax-

. . . related expenses to attend a computer course durin%I for th lified tuiti d
(a) Amount of education creditAn in- 1999 to improve Taxpayer C's job skills. Assuming®2'€ Y€ar 1or the qualiied tuition and re-

dividual taxpayer is allowed a nonrefund-ll other relevant requirements are met, Taxpayer @&ted expenses of a student if—
able education credit against income taxay claim a Hope Scholarship Credit for the $2,000 (1) During the taxable year, a distribu-
imposed by Chapter 1 of the Internal Re\ﬁf qualified tuition and related expenses at'[rlbutab|ﬁ0n is made to, or on behalf Of, the stu-

enue Code for the taxable year. ThtEO dependent D (see 51.25A-3(a)) and a Lifelimgany from an education individual retire-

. 4 earning Credit for the $500 of qualified tuition and . . .

amount of the education credit is the totahiated expenses incurred to improve her job skills. MENt account described in section 530(b)
of the Hope Scholarship Credit (as de- Example 3.The facts are the same asixample (Education IRA); and

scribed in §1.25A—3) plus the Lifetime2, except that Taxpayer C pays $3,000 in qualified (2) Any portion of the distribution is

Learning Credit (as described in §1.25A/ition and related expenses for her dependent, D, @xcluded from gross income under sec-
ttend College Z during 1999. Although a Hopr:'tiOn 530(d)(2)

4). For limitations on the credits a‘lIoweogcholarship Credit is available only with respect to o . .
by subpart A of part IV of subchapter A ofine first $2,000 of qualified tuition and related ex- (f) ldentification requirementNo edu-

chapter 1, see section 26. penses paid with respect to D (see §1.25A-3(a)ation credit is allowed unless a taxpayer
(b) Coordination of Hope Scholarship Taxpayer C may not add the $1,000 of excess eicludes on the federal income tax return
Credit and Lifetime Learning Cregit(1) Penses to her $500 of qualified wition and relateg|aiming the credit the name and the tax-
In general. In the same taxable year, afzgf;izsc'?eg?pu“”g the amount of the Lifetime, v e identification number of the student
taxpayer may claim a Hope Scholarship for whom the credit is claimed. For rules
Credit for each eligible student’s qualified (c) Limitation based on modified ad-relating to assessment for an omission of
tuition and related expenses (as defined josted gross income(1) In general. The a correct taxpayer identification number,
81.25A-2(d)) and a Lifetime Learningeducation credit that a taxpayer may otlsee section 6213(b) and (g)(2)(J).
Credit for one or more other studentserwise claim is phased out ratably for tax- (g) Claiming the credit in the case of a
qualified tuition and related expensespayers with modified adjusted gross independent-(1) In general. If a student is
However, a taxpayer may not claim both aome between $40,000 and $50,008 claimed dependent of another taxpayer,
Hope Scholarship Credit and a Lifetimg$80,000 and $100,000 for married indionly that taxpayer may claim the educa-
Learning Credit with respect to the sameiduals who file a joint return). Thus, tax-tion credit for the student’s qualified tu-
student in the same taxable year. payers with modified adjusted gross inition and related expenses. However, if
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the taxpayer is eligible to, but does notfederal income tax return for the taxabl¢ional institution that are not used directly
claim the student as a dependent, only thear. for, or allocated to, an academic course of
student may claim the education credit for (b) Eligible educational institutior- instruction only if the fee must be paid to
the student’s qualified tuition and relateql) In general. In general, arligible ed- the eligible educational institution for the
expenses. ucational institutiormeans a college, uni- enroliment or attendance of the student at
(2) Examples.The following examples versity, vocational school, or otherthe institution.
illustrate the rules of this paragraph (g): postsecondary educational institution that (3) Personal expensesQualified tu-
o is— ition and related expenses do not include
Example 1.1n 1999, Taxpayer A pays qualified . . . . .
tuition and related expenses for his dependent, B, to (') Described in section 481 of thethe (?OStS of room and board, m_surance,
attend University Y during 1999. Taxpayer A claimsHigher Education Act of 1965 (20 U.S.Cmedical expenses, transportation, and
B as a dependent on his federal income tax returd.088) as in effect on August 5, 1997similar personal, living, or family ex-
Therefore, assuming _all other relevant rquiremen@enera”y all accredited public, nonprofit,penses, regardless of whether the fee must
are met, Taxpayer A is allowed an education credland proprietary postsecondary institube paid to the eligible educational institu-

on his federal income tax return, and B is not al-, ti for th I t ttend f
lowed an education credit on B's federal income taldONS); and lon tor the enroliment or atiendance o

return. The result would be the same if B paid the (i) Participating in a federal financial the student at the institution.
qualified tuition and related expenses. See §1.25Agid program under title IV of the Higher (4) Treatment of comprehensive feds.

5(b)- Education Act of 1965 (20 U.S.C. 1070 ef student is required to pay a comprehen-

Example 2.In 1999, Taxpayer C has one depen. : e ive fee to an eligible educational institu-
dent, D. In 1999, D pays qualified tuition and re-Seq') or is certified by the Department of 9

lated expenses to attend University Z during 199d=ducation as eligible to participate in sucfion thatincludes charges for tuition, fees,

Although Taxpayer C is eligible to claim D as a dea program but chooses not to participate.a”d personal expenses described in para-
pendent on her federal income tax return, she does (2) Rules on federal financial aid pro- graph (d)(3) of this section, the portion of

not do so. Therefore, assuming all other relevant r irams. For rules gOVerning an educa_the Comprehens|ve fee that is allocable to

quirements are met, D is allowed an education cre S S . i ifi -
on D’s federal income tax return, and Taxpayer C igonal institution’s eligibility to participate personal expenses is not a qualified t

not allowed an education credit on her federal inin federal financial aid programs, see 2don and related expense. The allocation

come tax return, with respect to D's education ext).S.C. 1070 et seq.; 20 U.S.C. 1094; anf@ust be made by the institution using a
penses. The result would be the same if C paid thgq CFR 600 and 668. reasonable method.

qualified tuition and related expenses on behalf of . . . . (5) Hobby courses.Qualified tuition
D. See 81.25A-5(a). (¢) Academic period. Academic period d related expenses do not include ex-
means a quarter, semester, trimester, 8 p

(h) Married taxpayers.If a taxpayer is other period of study (such as a summé€nses that relate to any course of instruc-

married (within the meaning of sectionschool session) as reasonably determindi@n OF other education that involves
7703), no education credit is allowed unby an eligible educational institution. ~ SPO'tS, games, or hobbies, or any non-
less the taxpayer and the taxpayer’s (d) Qualified tuition and related ex- C'€dit course, unless the course or other
spouse file a joint federal income tax repenses—(1) In general. Qualified tuition €ducation is part of the student's degree
turn for the taxable year. and related expensemeans tuition and Program or, in the case of the Lifetime
(i) Nonresident alien taxpayers and defees required for the enroliment or atten=€aMing Credit, is taken by the student to
pendents. If a taxpayer or the taxpayer'sdance of a student for courses of instru@cduire or improve job skills.
spouse is a nonresident alien for any pofion at an eligible educational institution. . (6) Examples.The following examples
tion of the taxable year, no education (2) Required fees-(i) In general. Ex- illustrate the rules of this paragraph (d).
credit is allowed unless the nonresidentept as provided in paragraph (d)(3) of? €3¢h example, assume that all other rel-
alien is treated as a resident alien by reghis section, the test for Oleterminingevant requirements to claim an education
son of an election under section 6013(gkhether any fee is a qualified tuition an
or (h). In addition, if a student is a nonresrelated expense is whether the fee is ré2"" >
ident alien, a taxpayer may not claim aguired to be paid to the eligible educa- Example 1. University V offers a degree pro-
education credit with respect to the qualitional institution as a condition of the stugram in dentistry. In addition to tuition, all students
fied tuition and related expenses of thgent’s enrollment or attendance at thgnm”ed in the program are required to pay a fee to
student unless the student is a dependgpttitution. University V for the rental of dental equipment. Be-

defined i . 152. A h - . . cause the equipment rental fee must be paid to Uni-
as defined in section - Among other (ji) Books, supplies, and equipmentyersity V for enroliment and attendance, the tuition

req'Uiremer‘tS under section 152, th_e NOMualified tuition and related expenses inand the equipment rental fee are qualified tuition
resident alien student must be a resident gfy,de fees for books, supplies, and equiind related expenses.

a country contiguous to the United Stateg,ent used in a course of study only if the Example 2.First-year students at College W are
required to obtain books and other reading materials

in order to be treated as a dependent. i iqi
P f_ee mPSt_be_ paid to the eligible educat]sed in its mandatory first-year curriculum. The
§1.25A—2 Definitions. tional institution for the enrollment or at-hooks and other reading materials are not required to
tendance of the student at the institution.be purchased from College W and may be borrowed
(a) Claimed dependentA claimed de- (i) Nonacademic feesExcept as pro- from other students or purchased from off-campus

- o : . . _bookstores, as well as from College W’s bookstore.
pendenimeans a dependent (as defined ivided in paragraph (d)(3) of this sectlonCo”egeW bills students for any books and materials

secti.on 152) for whom a deduction undequalified tuition and related expenses iN3urchased from College W's bookstore. The fee that
section 151 is allowed on a taxpayer’'slude fees charged by an eligible educazollege W charges for the first-year books and mate-

redit are met. The examples are as fol-
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rials purchased at its bookstore is not a qualified tHope Scholarship Credit allowed for eactime may not be lower than standards for
lt'o,”la”d re'a:ed expense Eecausﬁ thedbi?‘)ks é‘”l‘lj "Higible student is $1,500. For taxabléalf-time established by the Department
erials are not requirea to be purchased from Coliege . . . . .
W for enrollment or attendance at the institution. %/ears beginning after 2Q01, th(_a amountsf Education under the nghe_r Education
Example 3. All students who attend College x IN paragraph (a)(1) of this section to deAct of 1965 and sgt forth in 34 CFR
are required to pay a separate student activity fee termine the maximum credit will be in-674.2(b) for a half-time undergraduate
addition to their tuition. The student activity fee iscreased for inflation occurring after 200Gstudent;
Ej;issfl'fr:ybt’;’J‘:e?i?s'CZ‘TCF;]“::{E:”s'tzjéf:fnae’wszgi accordance with section 1(f)(3). If any (iii) Year of study requirementAs of
per and the student government (no portion of th@Mount adjusted under this paragrapte beginning of the taxable year, the stu-
fee covers personal expenses). Although labeled &8)(2) is not a multiple of $100, thedent has not completed the first two years
a student activity fee, the fee is required for enrollamount will be rounded to the next lowesbf postsecondary education at an eligible
ment or attendance at College X. Therefore, the fay|tiple of $100. educational institution. Whether a student
s Zi;ﬂ'sgd;ﬁz?ﬁ: ;f('eattﬁ: :;(E]eenzgmmple (b) Per student credit(1) In general. has completed the first two years of post-
3, except that College X offers an optional athletic® Hope Scholarsh.ip CrgQit may bes_econglary ec_iucation at an eligibl_e educa-
fee that students may pay to receive discounted ticklaimed for the qualified tuition and re-tional institution as of the beginning of a
ets to sports events. The athletic fee is not requirddted expenses of each eligible student (d4axable year is determined based on
Ior ert‘irio”][“e'?t or ta“e”dal‘_?cz ?‘_t_co”egz X-I tT:Ieredefined in paragraph (d) of this section). whether the institution in which the stu-
poerr?;e e fee s nota qualiied furtion and refated ex- (2) Example. The following example dent is enrolled in a degree program (as
Example 5. College Y requires all students to lllustrates the rule of this paragraph (b)desgribed in paragraph (d)(1)(i) of this
live on campus. It charges a single comprehensil®l the example, assume that all the resection) awards the student two years of
fee to cover tuition, required fees not allocable tguirements to claim an education crediahcademic credit at that institution for
personal expenses, and room and board. Based ﬁﬂe met. The example is as follows: postsecondary course work completed by

College Y's reasonable allocation, sixty percent o th tudent prior to the beginni f th
the comprehensive fee is allocable to tuition and Example. In 1999, Taxpayer A has two depen- € stuaent prior to the beginning or the

other required fees not allocable to personal e4ents, B and C, both of whom are eligible studenté.axabIe year. An_y academlc Cr.ed'.t
penses, and the remaining forty percent of the cOMyuypayer A pays $1,600 in qualified tuition and reAwarded by the eligible educational insti-

prehensive fee is allocable to charges for room aﬂﬁted expenses for dependent B to attend a commiution solely on the basis of the student’s
board. Therefore, only sixty percent of College Y'syiry college. Taxpayer A pays $5,000 in qualifiedperformance on proficiency examinations
comprehensive fee is a qualified tuition and relateg,ition and related expenses for dependent C to 3k disregarded in determining whether the

expense. tend University X. Taxpayer A may claim a Hope
Example 6.As a degree student at College Z.gcpolarship Credit of $1,300 ($1,000 + (.50 student has completed two years of post-

Student A is.required to take a C(.erta'in number'qéf)oo)) for dependent B, and the maximum $1’50§econdary education; and
courses outside of her chosen major in Economicgq e scholarship Credit for dependent C, for a total (iv) No felony drug conviction.The
To fulfill this requirement, Student A enrolls in aHope Scholarship Credit of $2,800. student has not been convicted of a fed-

square dancing class offered by the Physical Educa- eral or state felony offense for possession
tion Department. Because Student A receives credit ;

c) Credit allowed for only two taxable T

© y or distribution of a controlled substance

toward her degree program for the square dancir:ig = h eligible student. the H
class, the tuition for the square dancing class is i fears. For each eligible student, the Opeas of the end of the taxable year for which
®he credit is claimed.

cluded in qualified tuition and related expenses.  Scholarship Credit may be claimed for n
(2) Examples.The following examples

_ _ more than two taxable years.
31.25A3 Hope Scholarship Credit. (d) Eligible studeni—(1) Eligible stu-j,strate the rules of this paragraph (d).
(a) Amount of the credit(1) In gen- dent defined. For purposes of the Hope |, gach example, assume that the student
eral. Subject to the phase out of the edu>cholarship Credit, the tereligible stu- ag ot peen convicted of a felony drug
cation credit described in §1.25A—1(c)dentmeans a student who satisfies all ofgense, that the institution is an eligible
the Hope Scholarship Credit amount &€ following requirements— educational institution unless otherwise
the total of— (i) Degree requirement.For at least stated, that the qualified tuition and re-
(i) 100 percent of the first $1,000 ofon€ academic period that begins duringyteq expenses are paid during the same
qualified tuition and related expenses paif1€ taxable year, the student enrolls at ggyable year that the academic period be-
during the taxable year for education furéligible educational institution in a pro-gins, and that a Hope Scholarship Credit
nished to an eligible student (as defined iram leading toward a postsecondary dems not previously been claimed for the
paragraph (d) of this section) who is th@ree, certificate, or other recognized posktudent (see paragraph (c) of this section).
taxpayer, the taxpayer's spouse, or argecondary educational credential; The examples are as follows:

claimed dependent during any academic (i) Work load requirementFor at least

. N . : : ; ; Example 1. Student A graduates from high
period beginning in the taxable year (oPne academic period that begins durmgﬁhool in June 1998 and enrolls full-time in an un-

treated as beginning in the taxable yeaiie taxable year, the student e_nro”s for @k rgraduate degree program at College U for the

see 8§1.25A-5(e)(2)); plus least half of the normal full-time work 1998 Fall semester. For the 1999 Spring semester,
(i) 50 percent of the next $1,000 ofload for the course of study the student iStudent A again enrolls at College U on a full-time

such expenses paid with respect to thaursuing. The standard for what is half o!PaIS'S- t';"f tEeIfltigg Fall SFPWIIQTFGH StUdentAeknfm"S
. - in less than half the normal full-time course work for

student. . . th_e normal fu”_tlme_ work Ioad_ IS dpfterfher degree program. Because Student A is enrolled

(2) Maximum credit. For taxable years mined by each eligible educational instisy an undergraduate degree program on at least a

beginning before 2002, the maximuntution. However, the standard for half-alf-time basis for at least one academic period that
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begins during 1998 and at least one academic periatester, Student D takes more than half the normbdge. Student G enrolls full-time in an undergradu-
that begins during 1999, Student A is an eligible stufull-time work load of courses for her degree pro-ate degree program at University W, an eligible edu-
dent for taxable years 1998 and 1999 (including thgram at College X. Because Student D is enrolled icational institution, for the 1999 Spring semester,
1999 Fall semester when Student A enrolls at Colh degree program at College X for the 1999 Fallhich begins in January 1999. Student G pays tu-
lege U on less than a half-time basis). term on more than a half-time basis, Student D is &@tion to University W for the 1999 Spring semester
Example 2. Prior to 1998, Student B attendedeligible student for all of taxable year 1999. Therein December 1998. Because the tuition paid by Stu-
college for several years on a full-time basis. Stuore, the qualified tuition and required fees paid fodent G in 1998 relates to an academic period that be-
dent B transfers to College V for the 1998 Spring seslasses taken at College X during both the 199§ins during the first three months of 1999, Student
mester. College V awards Student B credit for som&pring semester (during which Student D was nat’s eligibility to claim a Hope Scholarship Credit in
(but not all) of the courses he previously completecgnrolled in a degree program) and the 1999 Fall s@998 is determined as if the 1999 Spring semester
and College V classifies Student B as a first-semegaester are taken into account in computing anjgegan in 1998. Thus, assuming Student G has not
ter sophomore. During both the Spring and Fall sédope Scholarship Credit. been convicted of a felony drug offense as of De-
mesters of 1998, Student B enrolls in half the normal Example 7.Student E completed two years of un-cember 31, 1998, Student G is an eligible student for
full-time work load for his degree program. Be-dergraduate study at College S located in Country $998.
cause College V does not classify Student B as haollege S is not an eligible educational institution for
ing completed the first two years of postsecondarpurposes of the education credits. At the end of (f) Effective date.The Hope Scholar-
education as of the beginning of 1998, Student B 998, Student E moves to the United States and eghin Credit is applicable for qualified tu-
an eligible student for taxable year 1998. rolls in an undergraduate degree program at COIIeEfﬁon and related expenses paid after De-

Example 3.The facts are the same aixample  Z on a full-time basis for the 1999 Spring semester. . .
2. After taking classes on a half-time basis for th&ollege Z awards Student E two years of academg@mber 31, 1997, for education furnished

1998 Sprmg and Fall semesters, Student B enrolls ﬁiedlt for his preViOUS course work at CoIIege S aniﬂ academIC peI’IOdS beg'nn'ng aftel’ De'
a full-time work load at College V for the 1999 classifies Student E as a first-semester junior for theember 31, 1997.

Spring semester. College V classifies Student B asl®99 Spring semester. Student E is treated as having

second-semester sophomore for the 1999 Spring $&@mpleted the first two years of postsecondary edg].25A—4 Lifetime Learning Credit.

mester and as a first-semester junior for the 19ggtion at an eligible educational institution as of the

Fall semester. Because College V does not classiBgginning of 1999. Therefore, Student Eis notan el- (a) Amount of the credit-(1) Taxable
Student B as having completed the first two years dgible student for taxable year 1999. years beginning before January 1, 2003.

i inni Example 8. Student F was born and raised in . .
postsecondary education as of the beginning of p §ubject to the phase out of the education

1999, Student B is an eligible student for taxabl&ountry R, and she received a degree in 1998 fro . . :
year 1999. College R located in Country R. College R is not agredit described in 81.25A-1(c), for tax-

Example 4.At the time that Student C enrolls in €ligible educational institution for purposes of theable years beginning before 2003, the
a degree program at College W for the 1998 Fall s€ducation credits. During 1999, Student F moves pjfetime Learning Credit amount is 20
mester, Student C takes examinations to demoff1é United States and enrolis for the 1999 Fall Se‘g}ercem of up to $5,000 of qualified tu-
0=

~ ; ; ester on a full-time basis in a graduate-degree . .
strate her proficiency in several subjects. On th& g g pgtlon and related expenses paid during the

basis of Student C's performance on these examind/@m at College Y. By admitting Student F to it ) )
tions, College W classifies Student C as a second-s3r@duate degree program, College Y treats studentt@xable year for education furnished to the

mester sophomore as of the beginning of the 1993 having completed the first two years of postse¢axpayer, the taxpayer’s spouse, and any
Fall semester. Student C takes a full-time work loa@ndary education as of the beginning of 1999|aimed dependent during any academic
during the 1998 Fall semester and during the 1995herbelf0re’ S;_ugdg%m F is not an eligible student foberiod beginning in the taxable year (or

- able year . 2
Spring and Fall semesters. Because Student C W treated as beginning in the taxable year,

not enrolled in a college or other eligible educational . .
institution prior to 1998 (but rather was classified as (e) Academic peHOd for prepay-see §1'25A_5(e)(2))-

a second-semester sophomore by College W as B1€nts—(1) In general.For purposes of ~ (2) Taxable years beginning after De-
the start of the 1998 Fall semester solely because determining whether a student meets theember 31, 2002Subject to the phase out
proficiency examinations), Student C is not treatedequirements in paragraph (d) of this se®f the education credit described in
as having completed the first two years of postsegig for g taxable year, if qualified tuition §1.25A-1(c), for taxable years beginning

dary education at ligible educational institu- . . o . .
onaary efucation at an egive ecucatona’ MSMang related expenses are paid during oater 2002, the Lifetime Learning Credit

tion as of the beginning of 1998 or as of the begin- ; . ;
ning of 1999. Therefore, Student C is an eligibid@xable year for an academic period thamount is 20 percent of up to $10,000 of
student for both taxable years 1998 and 1999.  begins during January, February or Marchualified tuition and related expenses paid
Example 5.During the 1998 Fall semester, Stu-of the next taxable year (for taxpayers oduring the taxable year for education fur-
geh”;?ti';: Ei?:;thgz'”zg’gim "S"thu‘:j;kte; ;’S'a:jte:n%[‘fiscal taxable year, use the first thremished to the taxpayer, the taxpayer’s
rolled as part of a degree program at College X bépoths of.the.next taxable yea.r), Fhe acapouse, and any clalmed de_per_1dent dur-
cause College X does not admit students to a degrd€MIC period is treated as beginning duiing any academic period beginning in the
program unless the student has a high scho#g the taxable year in which the paymentaxable year (or treated as beginning in
diploma or equivalent. Because Student D is not eiis made. the taxable year, see §1.25A-5(e)(2)).
rolled in a degree program at College X during (2) Example. The following example  (3) Coordination with the Hope Schol-

;.zer,lggédent D is not an eligible student for taxablﬁlustrates the rule of this paragraph (e)arship Credit. Expenses paid with respect

Example 6.The facts are the same asEixample In the example, assume that all the reo a student for whom the Hope Scholar-
5. During the 1999 Spring semester, Student uirements to claim a Hope Scholarshighip Credit is claimed are not eligible for
again attends College X but not as part of a degrééredit are met. The example is as folthe Lifetime Learning Credit.
program. Student D graduates from high school ifgys: (4) Examples.The following examples

June 1999. For the 1999 Fall semester, Student D illustrate the rules of this paraaraph (a)
enrolls in College X as part of a degree program, and Example. Student G graduates from high school| P grap ’

College X awards Student D credit for her prioiin June 1998. After graduation, Student G workdN _eaCh example,_ assume _that all th? re-
course work at College X. During the 1999 Fall sefull-time for several months to earn money for col-quirements to claim a Lifetime Learning
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Credit or a Hope Scholarship Credit, asity college. Because Taxpayer B is not taking thé turn, paying his qualified tuition and related ex-
applicable are met. The examples are agotography course as part of a degree program penses. Under the divorce decree, Parent B has cus-
follows: ' to acquire or improve his job skills, amounts paid byody of Student C for 1999. Parent B properly
' Taxpayer B for the course are not qualified tuitiorclaims Student C as a dependent on Parent B’s 1999

Example 1.In 1999, Taxpayer A pays qualified and related expenses for purposes of the Lifetinfederal income tax return. Parent B may claim an
tuition and related expénses of $3.000 for dependeln-{-zarning Credit. education credit for the qualified tuition and related
B to attend an eligible educational institution, and he d) Effective date The Lifetime L expenses paid directly to the institution by Parent A.
pays qualified tuition and related expenses of $4,000 (d) ETC _lve a e € Litetime . .eam' . - "
for dependent C to attend an eligible educational ifNg Credit is applicable for qualified tu- (c) Adjustment to qualified tuition and
stitution. Taxpayer A does not claim a Hope Scholition and related expenses paid after Jurielated expenses for certain excludable
arship Credit with respect to either B or C. Althougg0, 1998, for education furnished in acadeducational assistanee(1) In general.

Taxpayer A paid $7,000 of qualified tuition and re-emic periOdS beginning after June 30|,n determining the amount of an educa-
lated expenses during the taxable year, Taxpayer

. o . ol 98. tion credit, qualified tuition and related
may claim the Lifetime Learning Credit with respec . .
to only $5,000 of such expenses. Therefore, th . . expenses pa|d du”ng the taxable year
maximum Lifetime Learning Credit TaxpayerArr;aygl'ZSA_S. Sp_eC|aI rUIe_S relatmg to must be reduced by any amount paid to,
claim for 1999 is $1,000 (.20 x $5,000). characterization and timing of payments.or on behalf of, a student during the tax-

Example 2.In 1999, Taxpayer D pays $6,000 of P ts of educational able year with respect to attendance at an
qualified tuition and related expenses for dependent (&) Payments of educational expenses

. eligible educational institution during an
E, and $2,000 of qualified tuition and related exby a third party—(1) In general. Solely acgdem'c eriod beginning in that tag able
penses for dependent F, to attend eligible educfor purposes of section 25A, if a third IC per ginning | X

tional institutions. Dependent F has already comparty (someone other than the taxpaye¥,ear that iS.—. _ _
pleted the first two years of postsecondaryy taxpayer’s spouse, or a claimed de- (i) A qualified scholarship that is ex-
education. For 1999, Taxpayer D claims the maxi- ’

. ludable from income under section 117;
mum $1,500 Hope Scholarship Credit with resped?endent) makes a payment d”ecuy to a% (ii) A veterans’ or member of the armed
to dependent E. In computing the amount of th@ligible educational institution to pay for » educational ist I
Lifetime Learning Credit, Taxpayer D may not in-a student’s qualified tuition and relatecrOrces educational assistance aflowance
clude any of the $6,000 of qualified tuition and I'e-expenseS, the student is treated as rece _der (::hapter 30’ 31’ 32’ 34 or 35 of title

8, United States Code, or under chapter

lated expenses paid on behalf of dependent E b'.ﬁg the payment from the third party, and1606 CFtle 10. Uned States Code:

may include the $2,000 of qualified tuition and re-in turn paying the qualified tuition and
lated expenses of dependent F. ’ (iii) Employer-provided educational as-
sistance that is excludable from income

related expenses to the institution.
(b) Credit allowed for unlimited num-  (2) Example. The following example . ’
ber of taxable yearsThere is no limit to illustrates the rule of this paragraph (a)l.mc_jer section 127; or . )
the number of taxable years that a taXn the example, assume that all the re- ('V). Any other educational assllstance
payer may claim a Lifetime Learningquirements to claim an education credi&hat 'S excludablg from gross income
Credit with respect to any student. are met. The example is as follows: _othe_r than as a gift, bequgst, dewse_, or
inheritance within the meaning of section
(c) Both degree and nondegree courses Example. Grandparent D makes a direct pay-102(a)).
are eligible for the credit-(1) In general. g"een':téf; Zgai'f'lg'(?';gg:‘;f:;’?;;;gztgz‘;’;sfg Ststi (2) No adjustment for excludable edu-
For purposes of the Lifetime I‘eammgdent E is not a claimed dependent in 1999. F(l)#atlonal a_SS_IStanC_e att“bUtable, to .ex-
Credit, amounts paid for a course at an ehurposes of claiming an education credit, Student BENS€S paid in a prior yeah reduction is
igible educational institution are qualifiedis treated as receiving the money from her grandpafot required under paragraph (c)(1) of this
tuition and related expenses if the cours@t and, in turn, paying her qualified tuition and resection if the amount of excludable edu-
is either part of a postsecondary degre@®d expenses. cational assistance received during the
program or is not part of a postsecondary () Expenses paid by dependert) L@xable yearis treated as a refund of qual-
degree program but is taken by the styp general. Qualified tuition and related ed tuition and related expenses paid in a
dent to acquire or improve job skills.  eypenses paid by a student are treated pﬂréor taxable year. See paragraph (f)(4) of
(2) Examples.The following examples paid by a taxpayer if the student is this sect|on.' '
illustrate the rule of this paragraph (). IRtjaimed dependent of the taxpayer for the (3) Allocation of scholarships and fel-
each example, assume that all the requirgsxable year in which the expenses al@wship grants. For purposes of para-
ments to claim a Lifetime Learning Credityajq. graph (c)(1) of this section, a scholarship

are met. The examples are as follows: ~ (2) Example. The following example " fellowship grant is treated as a quali-

illustrates the rule of this paragraph (b)fied scholarship excludable from income

pher, enrolls in an advanced photography course a8 the example, assume that all the réinqer f\ectlor:jll7 unless_h .

local community college. Although the course is noguirements to claim an education credit (i) The student rep,orts the g.rant as in-

part of a degree program, Taxpayer A enrolls in thare met. The example is as follows: ~ cOMe On the students federal income tax

course to improve her job skills. The course fee paid return; or

by Taxpayer Ais a qualified tuition and related ex- Example. Under a court-approved divorce de-  (ii) The grant must be applied, by its

pense for purposes of the Lifetime Learning Credit.cree, Parent A is required to pay Student C's colle%rms, to expenses other than qualified tu-
Example 2. Taxpayer B, a stockbroker, plans totuition. Parent A makes a direct payment to an eligii—tion and related expenses within the

travel abroad on a “photo-safari” for his next vacable educational institution for Student C's 1999 tu- I .

tion. In preparation for the trip, Taxpayer B enrollstion. Under paragraph (a) of this section, Student &1€@ning of section 117(b)(2), such as

in a noncredit photography class at a local commus treated as receiving the money from Parent A anipom and board.

Example 1.Taxpayer A, a professional photogra-
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(4) Examples.The following examples bursement s not excludable employer-provided edigible educational institution will be

illustrate the rules of this paragraph (c)cational assistance, Student B is not required {0 I'graated as paid on the date of disburse-
uce his qualified tuition and related expenses bﬁ]ent

In each example, assume that all the r%;e $1,000 reimbursement he received from his eniy If a taxpayer does not know the

quirements to claim an education credifjoyer. Therefore, for purposes of calculating an eddate of disbursement, the taxpayer must
are met. The examples are as follows: ucation credit, Student B is treated as paying $1,0d0eat the qualified tuition and related ex-

o in qualified tuition and related expenses to Univerpenses as paid on the last date for pay-
Example 1.University X charges Student A, who sity Y during 1999. ibed by the instituti
lives on X's campus, $3,000 for tuition and $5,000 for ment prescribed by the institution.

room and board. University X awards a $2,000 (d) No double benefitQualified tuition (f) Refund of qualified tuition and re-
scholarship to Student A, which University X appliesy 4 “ralated expenses do not include ad@ted expenses(1l) Payment and refund
against Student A's $8,000 total bill. The terms of the xpense for which a deduction is aIIowe(_?f qualified tuition and related expenses

scholarship permit it to be used to pay any of a stU* ] o -
dent's costs of attendance at University X, including/nder section 162 or any other provisiot! the same taxable yealMith respect to

tuition and room and board. Student A pays thef chapter 1 of the Internal Revenudny student, the amount of qualified tu-
$6,000 balance of her bill from University X with a Code. ition and related expenses for a taxable
combination of savings and amounts she earns from a(e) Timing rules—(1) In general. Ex- year is calculated by adding all qualified

2y adctional fees nevond tne 5,000 in ition 1FEPt @ provided in paragraph (e)(2) dition and related expenses paid for the
order to enroll in classes. Student A does not repdfiS S€ction, an education credit is allaxable year, and subtractlng any refgnq
any portion of the scholarship as income on Studetowed only for payments of qualified tu-Of such expenses received from the eligi-
As federal income tax return. The scholarship is #jon and related expenses for an acad@le educational institution during the
qualified SChO'(‘;’“Sh'p that is exc":jd_""b'el’l fro’gl S:fde’}tnic period beginning in the same taxabl§ame taxable year. B

As income under section 117 and is allocable first to ear as the year the payment is made. EX-(Z) Payment of quaI|f|ed tuition and re-

Student A's qualified tuition and related expenses’ oo .
Therefore, for purposes of calculating an educatioR€Pt for certain individuals who do notlated expenses in one taxable year and re-

credit, Student Ais treated as having paid only $1,000s€ the cash receipts and disbursemer#d in subsequent taxable year before re-

($3,000 tuition — $2,000 scholarship) in qualified tumethod of accounting, qualified tuitionturn filed for prior taxable year.lf, in a

ition and related expenses to University X. and related expenses are treated as paid@fable year, a taxpayer, (or the taxpayer’s
Example 2.The facts are the same asxample o voar in which the expenses are actgPouse or a claimed dependent) receives a

1, except that in addition to the scholarship that Uni- . .. . . .
versity X awards to Student A, University X also@lly paid. See §1.461-1(a)(1). refund from an eligible educational insti-

provides Student A with a student loan and pays Stu- (2) Prepayment rule(i) In general. If ~ tution of qya!iﬁEd tgition and related ex-
dent A for working in a work/study job in the cam-qualified tuition and related expenses areenses paid in a prior taxable year and the
pus dining hall. The loan is not excludable educapaid during one taxable year for an acadéefund is received before the taxpayer

tional assistance. In addition, wages paid 10 g nerind that begins during the firstiles a federal income tax return for the
student who is performing services for the payor ar

neither a qualified scholarship nor otherwise exclud&ree months of the taxpayer’s next taxprior taxable year, the amount of the qual-

able from gross income. Therefore, Student Ais n@ble year (i.e., in January, February, dfied tuition and related expenses for the
required to reduce her qualified tuition and relatedVlarch of the next taxable year for calenprior taxable year is reduced by the
expenses by the amounts she receives from the siar year taxpayers), an education credit @mount of the refund.

dent loan or as wages from her work/study job.  5y14\ved with respect to the qualified tu- (3) Payment of qualified tuition and re-

Example 3.In 1999, Student B pays University . . | v in th Jated . t bl d
Y $1,000 in tuition for the 1999 Spring Semester[tlon and related expenses only in the taxated expenses In one taxable year and re-

University Y does not require Student B to pay an@ble year in which the expenses are paidfiund in subsequent taxable yeafi) In
additional fees beyond the $1,000 in tuition in order (ii) Example. The following example general. If, in a taxable year (refund

to enroll in classes. Student B is an employee qf|ystrates the rule of this paragraptyear), a taxpayer (or the taxpayer’s spouse

Company Z. At the end of the academic period a”S’e)(Z). In the example, assume that all ther a claimed dependent) receives a refund

during the same taxable year that Student B paid tu- 7" lai d . dif lified tuiti d rel d
ition to University Y, Student B provides Companyreqwrements to claim an education credaf qualified tuition and related expenses

Z with proof that he has satisfactorily completed hiére met. The example is as follows: for which the taxpayer claimed an educa-

courses at University Y. Pursuant to an educational e e.In D ber 1098 T. A | tion credit in a prior taxable year, the tax
. ; ; ; xample. In December , Taxpayer A, a cal-,

assistance program described in section 127(b), q P I Zp 1y ) ﬁmposed by chapter 1 of the Internal Rev-

Company Z reimburses Student B for all of the tu?n ar _y_ear taxpayer, pays College Z $1,000 in qua Code for th fund o d

ition paid to University Y. Because the reimbursefied tuition and related expenses to attend the 19genue Code for the refund year Is Increase

ment from Company Z is employer-provided educa-Spring semester, which begins in January 1999)y the recapture amount.

tional assistance that is excludable from Student BEXPayer A may claim an education credit only in  (jj) Recapture amountThe recapture

gross income under section 127, the reimburseme%iﬁﬁgfg;nﬁggtgents made in 1998 for the 1999amount is the difference between the
reduces Student B’s qualified tuition and related ex® ' credit claimed in the prior taxable year

zgzzztsién?::;if‘osrz;z;tpg rizotfeeast;cI ;:Iﬁ:ﬁ;'ggpgg 3) Expe_nses pa_id with loan proceedsar}d the red_et_ermined credit. The r_edeter-
no qualified tuition and related expenses to UniverAN education credit may be claimed fomined credit is computed by reducing the
sity Y during 1999. the qualified tuition and related expenseamount of the qualified tuition and related
Example 4.The facts are the same a£ixample  paid with the proceeds of a loan only irexpenses for which a credit was claimed
3, except that the reimbursement from Company Z ighe taxable year in which the expenses aie the prior taxable year by the amount of
zggcﬁ?gzga;:tsteoct?g nii‘;iﬁ;"oigﬂ Oﬁiﬁ;ﬂﬁ; Z;%?l:fénaid, and may nqt be claimed i.n the tgxthe refund of the qualified tgition and_r_e-
able from Student B's gross income, and is taxed &0l€ year in which the loan is repaidlated expenses (redetermined qualified

additional wages to Student B. Because the reinl-0an proceeds disbursed directly to an eéxpenses), and computing the credit using
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the redetermined qualified expenses and (i) Adding all refunds of qualified tuition and re- AGENCY: Internal Revenue Service
the relevant facts and circumstances dted expenses received during the taxable yeg{Rs) Treasury.

the prior taxable year, such as modifie&i;s(ci)ig gjﬁgg;ifl’gg(ggfnnzst&%nooo 1000 =

adjusted gross income Uedetermine@Z,OOO). Therefo?e, Student A's ql,JaIified tuiiion a;dA‘CTION: Partial W_ithdraw_al of notice of
credit). Any redetermination of the tax li-related expenses for 1998 are $2,000. proposed rulemaking; notice of proposed
ability for the prior taxable year (by audit Example 2. (i) In December 1998, Student B, arulemaking by cross-reference to tempo-
or amended return) will be taken into acsenior at College Y, pays $2,000 for qualified tuitioryary regulations; and notice of public

count in computing the redeterminec?”d relate_d expenses for a ?’L6-h0ur W‘orklload for trﬁearing
credit 999 Spring semester. Prior to beginning classes,

. . Student B withdraws from a 4-hour course. On Jans UMMARY: This d .
(4) Excludable educational assistanceiary 15, 1999, Student B files her 1998 income ta : IS document contains

received in a subsequent taxable yeaetun and claims a $400 Lifetime Learning CrediPrOPOsed Income Tax Regulations relat-
treated as a refundlf, in a taxable year, for the $2,000 qualified expenses paid in 1998.  ing to the allocation of loss recognized on
any excludable educational assistance (ii) She calculates the increase in tax for 1999 bythe disposition of stock and other personal
. . : A) Calculating the redetermined qualified ex- ; ;
(described in paragraph (c)(1) of this secp-er(]siS (izc 330'”_%50‘*02‘1 :gg;he uatiied & property. The loss allocation regulations
tion) is received for the q_ua”ﬁe_d tUitior? (B) Calculating the redetermined credit for thepnmanly will affect .taXpayerS _that claim
and related expenses paid during a prieedetermined qualified expenses ($1,50020 = the foreign tax credit and that incur losses
taxable year (or attributable to enrolimen$300);and _ _ with respect to personal property and are
at an eligible educational institution dur- (C) Subtracting the redetermined credit from th‘hecessary to modify existing guidance.
- : ionagredit claimed in 1998 ($400 — $300 = $100). Pri d lati ithd
ing a prior taxable year), the educational (iii) Therefore, Student B must increase the ta rior proposed regulations are withdrawn.
assistance Is treated as a refund of quadiz ner 1999 federal income tax return by $100. This dqcument. also provides notice of
fied tuition and related expenses for pur- Example 3.In September 1998, Student C pays2 Public hearing on these proposed
poses of paragraphs (f)(2) and (3) of thi€ollege Z $1,200 in qualified tuition and related extegulations.
section. If a taxpayer (or the taxpayer'§enses to attend evening classes during the 1998

spouse or a claimed dependent) receivEg! semester. Student € is an employee of CONpATES: Written comments must be re-
. . pany R. On January 15, 1999, Student C files afe%—eived by May 5, 1999 Outlines of oral
any excludable educational assistance b@r’al income tax return for 1998 claiming a Lifetime ! )

fore the taxpayer files a federal incomeearning Credit of $240 (.28 $1,200). Pursuant to Comments to be discussed at the public
tax return for the prior taxable year, then educational assistance program described in s&earing scheduled for May 26, 1999, must
amount of the qualified tuition and relatedion 127(b), Company R reimburses Student C ilbe received by May 5, 1999.

: ; bruary 1999 for the $1,200 of qualified tuition and

expenses for the prior taxable year is ré2 _ i o
duced bv the amount of the eXC'Udab'rEIatEd expenses paid by Student C in 1998. ThEDDRESSES: Send submissions to

" y ) . $240 education credit claimed by Student C fo%C'DOM'CORP'R (REG-106905-98)
educational assistance as provided ifbos is subject to recapture. Because Student G~ ' ' o
paragraph (f)(2) of this section. If a tax-paid no net qualified tuition and related expenses iH0OM 5226, Internal R_evenu.e Service,
payer (or the taxpayer’s spouse or 4998, the redetermined credit for 1998 is zero. StPOB 7604, Ben Franklin Station, Wash-
claimed dependent) receives excludab@nt C must increase the amount of Student Cington, DC 20044. Submissions may be

. . 1999 taxes by the recapture amount, which is $24|qand delivered Monday through Frida
educational assistance after the taXpayﬁlﬁe education credit claimed for 1998 ($240) minu% y g y

has filed a federal income tax return fOfhe redetermined credit for 1998 ($0)). Because aetween the hours of 8 a.m. and 5 p.m. to:

the prior taxable year, any educatiors1,200 reimbursement is taken into account in caF:C:D_OM:CORP:R (REG-106905-98),
credit claimed for the prior taxable year isulating the $240 recapture amount for 1999, the réourier’s Desk, Internal Revenue Ser-

subject to recapture as provided in parémbursement does not reduce the amount of anyjce, 1111 Constitution Avenue, NW,

graph (f)(3) of this section. q;ie;:ifinecligtggion and related expenses that Student Washington, DC. Alternatively, taxpayers
(5) Examples.The following examples P ' may submit comments electronically via
illustrate the rules of this paragraph (f). Robert E. Wenzel, the Internet by selecting the “Tax Regs”
In each example, assume that all the re- Deputy Commissioner of option on the IRS Home Page, or by sub-
quirements to claim an education credit Internal Revenue. Mitting comments directly to the IRS In-
are met. The examples are as follows: ternet site at http://www.irs.ustreas. gov/

(Filed by the Office of the Federal Register on Jamprod/tax regs/comments.html. The pub-
Example 1.In January 1998, Student A, a full- ary 5, 1999, 8:45 a.m., and published in the issue@fC hearirTg will be held in room 2615. In-

time freshman at University X, pays $2,000 forthe Federal Register for January 6, 1999, 64 F.

qualified tuition and related expenses for a 16-hourg4) ternal Revenue Building, 1111 Constitu-
work load for the 1998 Spring semester. Prior to be- tion Avenue, NW, Washington, DC. FOR
ginning classes, Student A withdraws from 6 course FURTHER INFORMATION CONTACT:

hours. On February 15, 1998, Student Areceives an . . C ; ; ;
oncerning the regulations in general,
$800 refund from University X. In September 1998Notice of Proposed Rulemaking 9 9 g

Student A pays University X $1,000 to enroll hal-and Notice of Public Hearing Seth B. Goldstein of the Office of Associ-
time for the 1998 Fall semester. Prior to beginning ate Chief Counsel (International), (202)

classes, Student A withdraws from a 2-hour coursg\]|ocation of Loss With Respect  622-3810; concerning submissions of

and she receives a $200 refund in October 199 P : comments, the hearing, and/or to be
Student A computes the amount of qualified tuition§0 the Distributions of Stock and g

and related expenses she may claim for 1098 by: Other Personal Property placed on the bu.ilding access list to attend
(i) Adding all qualified expenses paid during the the hearing, Michael Slaughter, (202)
taxable year ($2,000 + 1,000 = $3,000); REG-106905-98 622-7190 (not toll-free numbers).
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SUPPLEMENTARY INFORMATION: tered the economic impact of these regdrom the IRS and Treasury Department
lations on small entities. There are no aparticipated in their development.
ternative rules that are less burdensome to

Temporary regulations published insmall entities but that accomplish the pur-
T.D. 8805, 1999-5 I.R.B. 14, provideP0se of the statute. The IRS and TreasuBtoposed Amendments to the Regulations
guidance concerning the allocation of los®€partment request comments from small
with respect to personal property. The teX@Ntities concerning this analysis.
of those temporary regulations also SeV&Somments and Public Hearing
as the text of these proposed regulations. PART 1—INCOME TAXES
The preamble to the temporary regulations Before these proposed regulations are
explains the proposed regulations. Praadopted as final regulations, considera- Paragraph 1. The authority citation for
posed §1.865-1, published on July 8, 1996on will be given to any written com- Part 1 is amended by adding an entry in
(REG-209750-95 [formerly INTL—4— 95, ments that are submitted timely to the IR§UMerical order to read as follows:
1996-2 C.B. 484], 61 F.R. 35696), is with{a signed original and eight (8) copies). Authority: 26 U.S.C. 7805 * * *

Background
* * * * %

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

drawn. In particular, the IRS requests comment3€¢tion 1.865-1 also issued under 26
Special Anal on the clarity of the proposed regulationy-s-c- 865. . )
pecial Analyses and how they may be made easier to un- Par. 2. Section 1.861-8 is amended by

devising paragraph (e)(8) to read as fol-

of proposed rulemaking is not a signifi-for public inspection and copying.
cant regulatory action as defined in Exec- APpublic hearing has been scheduled fog; gg1_g computation of taxable
utive Order 12866. Therefore, a regulaMay 26, 1999, beginning at 10 a.m. iNcome from sources within the United
tory impact analysis is not required. room 2615 of the Internal Revenue Buildgiates and from other sources and

An initial regulatory flexibility analysis ing, 1111 Constitution Avenue, NW, yqtivities.
has been prepared for this notice of praVashington, DC. Due to building security
posed rulemaking under 5 U.S.CProcedures, visitors must enter at the 10th xR R
§ 603. A summary of the analysis is septreet entrance, located between Constitu- () * * *
forth below under the heading ‘Summaryion and Pennsylvania Avenues, NW. In (8) [The text of this proposed para-
of Initial Regulatory Flexibility Analysis.” addition, all visitors must present phOtograph (e)(8) is the same as the text of
Pursuant to section 7805(f) of the Internddentification to enter the building. Be- 1.861-8T(e)(8) published in T.D. 8805
Revenue Code, this notice of proposeg@use of access restrictions, visitors wiI%
rulemaking will be submitted to the Chiefnot be admitted beyond the immediate en- oEoE o

Counsel for Advocacy of the Small Busitrance area more than 15 minutes before _ . _
ness Administration for comment on itghe hearing starts. ~For information about Par- 3. Section 1.865-1 is added imme-
impact on small businesses. having your name placed on the buildinf'ately following §1.864-8T, to read as

access list to attend the hearing, see tfgIOWs: _
Summary of Initial Regulatory Flexibility “cOR FURTHER INFORMATION CON- 81.865-1 Loss with respect to personal

Analysis TACT” section of this preamble. property other than stock[The text of

The rules of 26 CER 601.601(a)(3)thi5 proposed 81.865-1 is the same as the

These proposed regulations under sec- {ext of §1.865-1T published in T.D.

tions 861 and 865 of the Internal Revenu@PPIY (O the hearing. Persons whq wish 05.]
Code address the allocation of loss witR"€S€Nt oral comments at the hearing muSPo>

- ; Par. 4. Section 1.865-2 is amended by
respect to personal property and are ne??l—melt written comments and an outh_ne ddi h b d
f the topics to be discussed and the tinfeddiNg paragraphs (b)(4)(iii)) an
essary for the proper computation of th@ P o : '
to be devoted to each topic (signed ori |{b)(4)('v) Example 3throughExample 6
foreign tax credit limitation under section P 9 9

904 of the Internal Revenue Code. The§?ea| aqd eight (8)_cop|es) py May 5, 1999 read as follows:

regulations are promulgated under seéa-‘ period of 10 mmuteg will be allotted tog1 865-2 Loss with respect to stock.
tions 861, 865(j)(1) and 7805 of the Inter-eaCh person fpr making comments. An

nal Revenue Code. If adopted, these prd9€nda showing the scheduling of the

posed regulations will affect small entitieSPeakers will be prepared after the dead- 1)) .« «
such as small businesses but not othdf€ for réceiving outlines has passed. ().«
small entities such as government or taxopies of the agenda W'Il be available (iii) [The text of this proposed para-
exempt organizations, which do not pay/€€ Of charge at the hearing. graph (b)(4)(iii) is the same as the text of
taxes. The IRS and Treasury Departme@raﬂing Information 81.865-2T(b)(4)(iii) published in T.D.
are not aware of any federal rules that du- 8805.]

plicate, overlap or conflict with these reg- The principal author of these regula- (iv) * * *

ulations. None of the significant alternations is Seth B. Goldstein, of the Office of Example 3hroughExample gThe text
tives considered in drafting thesehe Associate Chief Counsel (Internaef this proposed paragraph (b)(4)(&x-
regulations would have significantly al-tional), IRS. However, other personneample 3throughExample @s the same as

* * x * *
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the text of §1.865-2T(b)(4)(igxample 3 ington, DC 20044. Submissions may beating the income of the estate among the
throughExample 6published in T.D. hand delivered Monday through Fridayestate and its beneficiaries thereby reduc-
8805] between the hours of 8 a.m. and 5 p.m. ting the distortion that may occur when a
CC:DOM:CORP:R (REG-114841-98),disproportionate distribution of estate as-
Courier's Desk, Internal Revenue Sersets is made to one or more estate benefi-
Robert E. Wenzel, Vice, 1111 Constitution Avenue, NW,ciaries in a year when an estate has dis-
Deputy Commissioner of Vashington, DC. Alternatively, taxpayersributable net income. Under the separate
Internal Revenue. May submit comments electronically visshare rule, a beneficiary is taxed only on

the internet by selecting the “Tax Regsthe amount of income that belongs to that
(Filed by the Office of the Federal Register on Januoption on the IRS Home Page, or by subseneficiary’s separate share.

ary 8, 1999, 8:45 a.m., and published in the issue phitting comments directly to the IRS in- | addition, section 1305 of TRA 1997
the Federal Register for January 11, 1999, 64 FRernet site at http://www.irs.ustreas.govhdded section 645 to the Code (originally

1571)
prod/tax_regs/comments.html. The pubsnacied as section 646 and redesignated
L'C helagng will beBhﬁ(qu In ri;inl 2g15’t|_?'as section 645 by the Internal Revenue
. . ernal Revenue Building, onstitu ; ;
Notice of Proposed Rulemaking tion Avenue. NW Washi?\ ton. DG Service Restructunng and Reform Act of
and Notice of Public Hearing ' ' gton, ' 1998). Under section 645, both the ex-

FOR FURTHER INEORMATION CON- ecutor (if any) of an estate and the trustee

Separate Share Rules TACT: Concerning the regulations, LaurLf @ qualified revocable trust may elect to

Applicable to Estates Howell, (202) 622-3060; concerning syplireat the revocable trust as part of the

REG_114841.98 missions of comments, the hearinggecedent’s probate estate for income tax

and/or to be placed on the building accedd!"P0ses. The legislative history for sec-
AGENCY: Internal Revenue Servicelist to attend the hearing, Michael | tion 1305 provides that the separate share

* * *x % %

(IRS), Treasury. Slaughter, Jr., (202) 622-7190 (not tollfule ap_p_licable to estates will apply when

free numbers). a qualified revocable trust elects to be
ACTION: Notice of proposed rulemak- treated as part of the decedent’s estate.
ing and notice of public hearing. SUPPLEMENTARY INFORMATION:

Explanation of Provisions
. ; < Background :
SUMMARY:  This document contains ¢ The proposed regulations conform the

proposeq regulations that prowde that Prior to amendment by Section 1307 ofurrent regulations to the statutory

substantively separate and independegis 1aypaver Relief Act of 1997, Publicchanges. In addition, the proposed regu-
shares of different beneficiaries are to ban 105-34, August 5, 1997, (TRAlations address two specific matters in-

treated as separate estates for purposeslgby), section 663(c) of the Internal Rewvolving separate share treatment of inter-
computing the distributable net income, " code (Code) provided that, for thests in estates: the treatment of the
These proposed regulations also pfOV'dﬁurpose of determining the amount of disspousal elective share and the treatment
that a surviving spouse’s statutory eleCgy yapie net income in the application obf an electing revocable trust under sec-

tive share of a decedents estate is a SeRds jons 661 and 662, in the case of a siion 645 of the Code.
rate share. Further, a revocable trust that ", having more than one benefi-

elects to be treated as part of a decedenf’s General Separate Share Rule

) ) |f?ry, substantially separate and indepen-
estate is a separate share. Section 1307g%nt shares of different beneficiaries (or |f h ltiple beneficiari
the Taxpayer Relief Act of 1997 amende If an estate has multiple beneficiaries,

section 663 of the Internal Revenue Codcffrsee;ecg ;)sengl(;?a:lzst)ruosft;heTtr:ZS:: Sf}%bstanti?llg-fsf,eparats andf-ir!de_pendent
by extending the separate share rules F P ) PP ares of different beneficiaries (or

0 .
) 1Qn of th r hare rule is man iciari

estates. These proposed regulations affeﬂ of the separate share rule is mandatasses of beneficiaries) are to be treated

estates of decedents. This document alio

gry where separate shares exist. Sectier separate estates only for purposes of
provides notice of a public hearing 0%661213(%_53(](%2:; Télt?.SCelsogf.{QZe_pl.gN;(‘:é:mputmg distributable neF income.
these proposed regulations. , . . ere are separatg shares in an estate
fn. 18. when the governing instrument of the es-
DATES: Written and electronic comments Section 1307 of TRA 1997 amendedate and applicable local law create sepa-
must be received by April 6, 1999. outSection 663(c) of the Code by extendingate economic interests in one beneficiary
lines of topics to be discussed at the publf@e separate share rule to estates. Priordpclass of beneficiaries such that the eco-
hearing scheduled for April 22, 1999, at 18his amendment, a distribution to an estateomic interests of those beneficiaries
a.m. must be received by April 1, 1999. beneficiary in the ordinary course of ad{e.g., rights to income or gains from spec-

ministration often resulted in the benefiified items of property) are not affected
ADDRESSES: Send submissions tociary being taxed on a disproportionatéy the economic interests accruing to an-
CC:DOM:CORP:R (REG-114841-98),share of the estate’s income. The extemwther separate beneficiary or class of ben-
room 5226, Internal Revenue Servicesion of the separate share rule to estateficiaries. Thus, there are separate shares
POB 7604, Ben Franklin Station, Washpromotes fairness by more rationally alloin an estate when a beneficiary or class of
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beneficiaries has an interest in a decehe allowable deduction to the estatamount of distributable net income in ap-
dent's estate (whether corpus or incomeinder section 661(a) is includible in theplication of sections 661(a) and 662(a).
or both) that no other beneficiary or clasgross income of the widow under sectioTherefore, only the income that is (1) al-
of beneficiaries has in the decedent’s e§62(a). locable to the surviving spouse’s separate
tate. The application of the separate shareRecently, two casesPeutsch v. Com- share for a taxable year, and (2) distrib-
rule to estates is mandatory where sepasissioner,TCM 1997-470, andBrigham uted to the surviving spouse in satisfac-
rate shares exist. The separate share ruleUnited States983 F. Supp. 46, (D. tion of the elective share will be treated as
requires that the estate’s income and dédass. 1997), have addressed how to treatdistribution subject to sections 661(a)
ductions be allocated among the separapayments to the surviving spouse in satisnd 662(a). This approach results in the
shares as if they were separate estatéaction of the spouse’s elective sharsurviving spouse being taxed on the es-
The section 661 deduction to the estat@mount. InDeutschthe surviving spouse tate’s income earned during administra-
and the section 662 inclusion in the grosslected to take against the decedent’s wilion only to the extent of the surviving
income of the beneficiary are limited byas provided by the Florida elective sharepouse’s right to share in the estate’s in-
the distributable net income allocable tgtatute. Under the statute, the survivingome under state law. Comments are re-
each separate share. spouse was entitled to 30 percent of thguested on whether there are situations in
These proposed regulations do naoet estate based upon date of death vathich an elective share or dower interest
change the rules involving specific giftsues, but was not entitled to any income ofould not be a separate share under the
and bequests described in section 663(ajhe estate, and did not participate in apeparate economic interest test set forth in
preciation or depreciation of the estate aghe proposed regulations.
sets. The Tax Court, noting Rev. Rul. 64—I . bl
Most non_community property States].Ol, held that payments to the SUrViVin;aer(t:tgngF;te;toeca eTrustToBe a
have some form of elective share Statu'ﬁ)ouse in satisfaction of her elective share
which replaces common law dower an@mount were not subject to sections These proposed regulations provide
curtesy (the common law protection fo661(a) and 662(a). Rather, the paymenifat a qualified revocable trust that elects
surviving spouses). Generally, an electivere governed by section 102. to be treated as part of the decedent’s es-
share statute gives the surviving spouse In Brigham, the surviving spouse tate constitutes a separate share for the
the right to claim a share of the deceasedlected to take against the decedent’s Willole purpose of determining the amount
spouse’s estate if the surviving spouse R&s provided by the New Hampshire elecof distributable net income in the applica-
disinherited or dissatisfied with what thetive share statute. Under the statute, thRn of sections 661 and 662. A separate
spouse would have received under thgurviving spouse was entitled to one-thirghroposed regulation project will provide
will or otherwise. In most states the elecof the personalty and one-third of the reglirther guidance concerning qualified re-
tive share consists of a fraction, rangingstate. The court held that the paymen{®cable trusts that are treated as part of an
from one-fourth to one-half of the decemade to the surviving spouse in satisfagstate.
dent’s estate. Elective share statutes vatign of her elective share amount were ,
as to when the share vests and whether tgbject to sections 661(a) and 662(af’roposed Effective Date
share includes a portion of the estate inFhus, the court held that all of the estate’s
come, as well as whether the share partigistributable net income was taxable t
ipates in the, appreciation or depreciatiofne surviving spouse because she was t easury decision adopting these rules as
of the estate’s assets. only benef|C|_ary to receive a dlstr|_but_|onﬁna| requlations is published in theed-
Rev. Rul. 64-101 (1964-1 C.B. 77) adfor the year in question and her dlstrlbu-eral Register.
dresses the Florida statutory dower intetion exceeded the amount of the estate’s
est which, at the time of the revenue ruldistributable net income. Effect on Other Documents
ing, entitled the widow to the dower In light of the uncertainty concerning ] o
interest and mesne profits thereon. Thigie proper treatment of payments in satis- When these regulations are finalized,
ruling holds that the value of assets trandaction of a surviving spouse’s electiveReV. Rul. 64-101 (1964-1 C.B. 77) and
ferred to the widow as dower is not a disshare, and also given that Rev. Ruls. 64eV- Rul. 71-167 (1971-1 C.B. 163) will
tribution to a beneficiary subject to sec101 and 71-167 are outdated becaudé obsolete.
tions 661(a) and 662(a) of t.he Codedower hgs been replaced by elective Shaéepecial Analyses
Instead, the transfer of assets is governsthtutes in most states, the Internal Rev-

Surviving Spouse’s Elective Share

These regulations apply to estates of
ecedents dying after the date that the

by section 102. enue Service and Treasury have con- It has been determined that this notice
Rev. Rul. 71-167 (1971-1 C.B. 163)luded that regulatory guidance is needesf proposed rulemaking is not a signifi-
modifies Rev. Rul. 64-101 by holdingto provide uniform treatment. cant regulatory action as defined in EO

that the amount distributed to the widow These proposed regulations providd2886. Therefore, a regulatory assess-
representing mesne profits is subject tthat the surviving spouse’s elective sharment is not required. It also has been de-
sections 661(a) and 662(a) of the Codeonstitutes a separate share of the estagemined that section 553(b) of the Ad-
Therefore, an amount corresponding téor the sole purpose of determining theninistrative Procedure Act (5 U.S.C.
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chapter 5) does not apply to these regulthe speakers will be prepared after the 6. Paragraph (c) and the last sentence
tions, and because the regulations do ndeadline for receiving outlines hasof paragraph (d) are amended by remov-
impose a collection of information onpassed. Copies of the agenda will bmg the language “trust” and adding the
small entities, the Regulatory Flexibility available free of charge at the hearing. language “trust (or estate)” in its place.
Act (5 U.S.C. chapter 6) does not apply. . . The revision reads as follows:

Pursuant to section 7805(f) of the Code?rafting Information

this notice of proposed rulemaking will be inei > .
e 1 v 1 DS S 05 0t s st oot
cacy of the Small Business Administrasistant Chief Counsel (Passthroughs and '
tion for comment on its impact on smallgpecial Industries). However, other per- A

business. sonnel from the IRS and Treasury Depart- par 3. Section 1.663(c)-2 is revised to
ment participated in their development. (54 as follows:

§1.663(c)—1 Separate shares treated as

Comments and Public Hearing

* *x *x *x %

Before these proposed regulations are §1.663(c)—-2 Computation of distributable
adopted as final regulations, consideraProposed Amendments to the Regulatiori3et income.
tion will be given to any electronic and
written comments (a signed original and Accordingly, 26 CFR part 1 is pro-
eight (8) copies) that are submitted timelp0sed to be amended as follows:

o the IRS. The IRS and Treasury S'peC'f"ART 1—INCOME TAXES stituted a separate trust or estate. Accord-
cally request commer_1ts on the cla_rlty 0 o ingly, any deduction or any loss which is
the proposed regulation and how it may Paragraph 1. The authority citation fotyhjicable solely to one separate share of
be made easier to understand. All conpart 1 is amended by adding entries in Nype tryst or estate is not available to any
ments will be available for public inspec-merical order to read as follows: other share of the same trust or estate.
tion and copying. We especially request Authority: 26 U.S.C. 7805 * * * Par. 4. Section 1.663(c)-3 is amended
comments concerning the treatment of peection 1.663(c)-1 also issued under 26, reyising the section heading and re-
cuniary bequests (including formula peU-S-? 663(c). i moving paragraph (f) to read as follows:
cuniary bequests) as separate shares. Section 1.663(c)-2 also issued under 26
A public hearing has been scheduled.S.C. 663(c). §1.663(c)—3 Applicability of separate
for April 22, 1999, beginning at 10 a.m.Section 1.663(c)-3 also issued under 2§hare rule to trusts.
The hearing will be held in room 2615,U.S.C. 663(c). X ok ok k%
Internal Revenue Building, 1111 Consti-Section 1.663(c)—4 also issued under 26
tution Avenue, NW, Washington, DC.U.S.C. 663(c). 81.663(c)-4 [Redesignated as
Due to building security procedures, visiSection 1.663(c)-5 also issued under 281.663(c)-5]
tors must enter at the 10th Street entrandg,S.C. 663(c). ) . ,
located between Constitution and Penrsection 1.663(c)-6 also issued under 26 Par. 5. Section 1.663(c)-4 is redesig-
sylvania Avenues, NW. In addition, allU.S.C. 663(c). * * * nated as §1.663(c)-5 and a new
visitors must present photo identification Par. 2. Section 1.663(c)-1 is amende®i-663(c)—4 is added to read as follows:
to eqtgr the b_u?lding. _Because of accesss follows: _ o _ §1.663(c)—4 Applicability of separate
restrictions, _V|S|tor§ will not be admitted 1. The ;ectlon heading is revised. share rule to estates.
beyond the immediate entrance area more2. The first sentence of paragraph (a) is
than 15 minutes before the hearing startamended by removing the language (a) General rule. The applicability of
For information about having your nametrust” and adding the language “trust (othe separate share rule to estates provided
placed on the building access list to attenglstate)” in its place and removing the lanby section 663(c) will generally depend
the hearing, see the “FOR FURTHER INguage “trusts” and adding the languagapon whether the governing instrument
FORMATION CONTACT” section of “trusts (or estates)” in its place. The secand applicable local law create separate
this preamble. ond sentence of paragraph (a) is amendedonomic interests in one beneficiary or
The rules of 26 CFR 601.601(a)(3)y removing the language “trusts” anctlass of beneficiaries of the decedent’s es-
apply to the hearing. Persons who wish tadding the language “trusts (or estatesYate such that the economic interests of
present oral comments at the hearing muist its place. the beneficiary or class of beneficiaries
submit written or electronic comments by 3. Paragraph (b)(2) is removed. are not affected by economic interests ac-
April 6, 1999, and submit an outline of 4. Paragraphs (b)(3) and (b)(4) are resruing to another beneficiary or class of
topics to be discussed and the time to lesignated as paragraphs (b)(2) anukneficiaries. A separate share should be
devoted to each topic (a signed originalb)(3). allocated only the share of the estate’s in-
and eight (8) copies) by April 1, 1999. 5. Paragraph (b) introductory text, icome and deductions that the beneficiary
A period of 10 minutes will be allotted amended by removing the languagéor beneficiaries) of such separate share is
to each person for making comments.  “trusts” and adding the language “trustgor are) entitled to (if any) under the terms
An agenda showing the scheduling ofor estates)” each place it appears. of the governing instrument or local law.

The amount of distributable net income
for any share under section 663(c) is com-
puted for each share as if each share con-
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The separate share rule does not affect(B) The surviving spouse filed an election undewiving spouse $1,000,000 of interest payments on
rules under section 663(a) Conceminét_ate X’s elective _sr_lare statute. The_ court dete_the elective share. _Al_so, during the 1999 taxable
specific gifts and bequests mined that the surviving spouse’s election was valigtear, the executrix distributed $5,000,000 to the sur-
’ and ordered the executrix to pay the elective shareiving spouse in partial satisfaction of the elective

(b) Examples of separate shareSepa- ynder State X's elective share statute, a survivinghare. The executrix made no other distributions
rate shares include— spouse is entitled to one-fourth of a decedent’s estatering the 1999 taxable year.

(1) A surviving spouse’s elective shareafter debts, expenses, and estate taxes if the dece(ii) Holding. Separate share treatment applies to

(2) A revocable trust that elects to béient had children. Further, the surviving spouse isach of the three residuary bequests and to the sur-

, . entitled to a proportional amount of the estate net indving spouse’s elective share.

part of the decedent’s estate under SeCt'%Qme and participates proportionally in appreciation (iii) Application. The distributable net income of
645; or depreciation of the estate’s assets. each child’s residuary bequest is $980,000 (a

(3) The residuary estate, or some por- (C) The executrix elected the calendar year fa83.33% share of estate income less a 33.33% share
tion of the residuary estate, if the requirethe estate. On June 30, 1999, the executrix distrilof estate expenses). Because the surviving spouse
ments of paragraph (a) of this section arlge_d $5,_000,000 to the_ surviving spouse in partialas not. entltleq to any estate income u’nder state

. satisfaction of the elective share. During the 199w, no income is allocated to the spouse’s separate

met; and. . taxable year, the estate received dividend income ehare. The distribution in satisfaction of the

(4) A gift or bequest of a specific SUMg2,000,000 and paid expenses of $50,000. For tispouse’s elective share does not consist of any dis-
of money or of specific property that is1999 taxable year, the value of the estate neither apibutable net income and is not included in the
paid or credited in more than three installpreciated nor depreciated. The executrix made rgpouse’s gross income under section 662. The

: : ther distributions during the 1999 taxable year. ~ $1,000,000 of interest payment to the surviving

ments, if the requirements of paragrapﬂ (i) Holding. Separate share treatment applies tspouse must be included in gross income of the

(@) of this Sec“o_” are m_et' ~__each of the three residuary bequests, and to the sapouse under section 61. Therefore, the estate is
(c) Shares with multiple beneficiariesviving spouse’s elective share. treated as having distributed to the surviving spouse
and beneficiaries of multiple shares\ (iiiy Application. (A) After determining the in- $5,000,000 of amounts other than 1999 estate in-

share may be considered as separate evape and e>_<penses fo_r the estate, the executrix alh:em_e. Accordingly, the estate is nc_Jt a}llov_\/ed a de-
though more than one beneficiary has a??ted a portion of the income and expen’ses to eadhbction un;le_r section 661 for the dlstr_lbutlon made
. L . Separate share based upon each share’s percentagthe surviving spouse. The taxable income of the
interest in it. For example, two benefiCiays the estate. Thus, while the surviving spouse’sstate for the 1999 taxable year is $2,939,400
ries may have equal, disproportionate, Qflective share initially constituted 25% of the estate($3,000,000 (dividend income) minus $60,000 (ex-
indeterminate interests in one share whicifter the partial distribution of $5,000,000 made openses) and $600 (personal exemption)). The
is economically separate and independeﬁ‘ﬂ”‘ﬁ 30, 1999, the felﬁctive sharz conds_tittIJtedhg,O(l)(_),OOO interest paydment_ésda_nonde_ductlitélg(r;]))er-
- . maller percentage of the estate. Accordingly, thgonal interest expense described in section .
from ?r!Other share in ,WhICh one or mor ercentage of the estate’s income and expenses allo-Example 4. (i) Facts. (A) Testator died domi-
beneficiaries have an interest. MoOreoVegted to the elective share after June 30, 1999, weited in State Z on February 14, 1999, survived by a
the same person may be a beneficiary ebrrespondingly reduced in accordance with the exspouse and two children. Testator’s will contains a
more than one separate share. ecutrix’s determination of the proper allocation ofnonproportional funding fractional formula marital
Par. 6. Newly designated §1.663(C)—@C°me and expenses to the elective share. bequest for the surviving spouse with a residuary
. . (B) For the 1999 taxable year, the estate isredit shelter trust for the lifetime benefit of the sur-
IS amend_eq by' . . . treated as having distributed to the surviving spouséving spouse, and remainder to the two children on
1. Revising the section heading and inne distributable net income that was allocated to thie surviving spouse’s death. The date of death
troductory text. elective share. In accordance with section 662, thealue of the estate is $1,650,000.
2. Redesignating theExample” as surviving spouse must include in gross income for (B) The executrix elected the calendar year for
« Example 1” and redesignating para_the 1999 taxable year an amount equal to the distrithe estate. Under the fractional formula, the marital
; utable net income allocated to the surviving spouselsequest constitutes 60% of the estate and the credit
graPhS (@), (b), (c), (d), and (e) in ne\.’vhéeparate share and distributed to the survivinghelter trust constitutes 40% of the estate. Accord-
designatecExample las paragraphs (i), spouse for the 1999 taxable year. The estate wilhgly, the executrix claims a marital deduction of
(i), (iii), (iv), and (v). accordingly, be allowed a deduction under sectioi990,000 on the estate tax return for the amount
3. AddingExample 2, Example and 661 for the amount of distributable net income allopassing to the spouse under the fractional formula.
cated to the elective share and distributed to the su®n December 31, 1999, the executrix made a partial

Example 4 . . viving spouse. proportionate distribution of $1,000,0000, $600,000
The revisions and addition read as fol- Example 3. (i) Facts. (A) Assume the same to the surviving spouse outright and $400,000 to the
lows: facts as irExample Zxcept that Testator died domi- credit shelter trust. As of December 31, 1999, prior
ciled in State Y leaving an estate of $60,000,00@ the distribution, the value of Testator’s estate had

81.663(c)-—5 Examples. after debts, expenses, and estate taxes. Under Stapereciated to $2,000,000.

) ) Y’s elective share statute, the surviving spouse is en- (C) During the 1999 taxable year, the estate
Section 663(c) may be illustrated bytitied to the date of death value of one-third of thenade no other distributions, received dividend in-

the following examples: decedent’s estate after debts, expenses, and taxesme of $20,000, and paid expenses of $8,000.
The statute also provides that the surviving spouse is (ii) Holding. Separate share treatment applies to
Example 1* ** not entitled to any of the estate’s income and dodbe fractional formula marital bequest and the credit

Example 2. (i) Facts.(A) Testator died domi- not participate in appreciation or depreciation of thehelter trust.
ciled in State X on January 30, 1999, leaving an egstate’s assets. Further, under the statute, the surviv-(iii) Application. (A) Because Testator provided
tate of $40,000,000 after debts, expenses, and estatg spouse is entitled to interest on the elective shafer a fractional formula marital bequest in the will,
taxes, and survived by a spouse and three adult chitom the date of the court order directing the exthe income and any appreciation in the value of the
dren from a previous marriage. Testator’s will di-ecutrix to make payments. estate assets is proportionately allocated between the
rected the executrix to pay the surviving spouse (B) The executrix elected the calendar year fomarital bequest share and the credit shelter trust
$1,000,000 in cash and divide the residue, after paghe estate. During the 1999 taxable year, the estatbare. Therefore, the distributable net income must
ment of debts, expenses, and estate taxes, equalbgeived dividend income of $3,000,000, and paithe allocated 60% for the marital separate share and
among Testator’s three children. administration expenses of $60,000 and paid the sut0% for the credit shelter separate share.
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(B) The distributable net income allocable to the\ otice of Proposed Rulemaking  the Internet by selecting the “Tax Regs”

) . . . .
it e 7550 . f e e o0 e, of bl Hoaing 9910 on th RS Fome Page, or by i
. : .’ mitting comments directly to the IRS In-
tributable net income allocable to the credit sheltegr tablish t of a Bal d . htto:// . /
share is $4,800 (40% of estate income less 40% Staplishnment OoT a balance ternet site at http://www.irs.ustreas.gov
estate expenses). Because the $600,000 amount dd€asurement System prod/tax_regs/comments.html. The pub-
tributed in partial satisfaction of the marital bequest lic hearing will be held in room 2615, at
exceeds the distributable net income of $7,200 alldlREG-119192-98 10 a.m., Internal Revenue Building, 1111

cated to the marital share, the estate is treated as

having distributed to the surviving spouse $7,200 AGENCY: Internal Revenue Service
1999 distributable net income and $592,800 of othgllRS), Treasury.

amounts. Similarly, because the $400,000 distrib-

uted in partial satisfaction of the amount payable tACTION: Notice of proposed rulemak- . .
the credit shelter trust exceeds the distributable nﬁllg and notice of public hearing. TACT- Cpncernlng the proposed regula-
income of $4,800 allocated to the credit shelter trust tions, Julie Barry (202) 401-4013; con-

share, the estate is treated as having distributedgaUMMARY: This document containsceming submission of comments, the

the credit shelter trust $4,800 of 1999 distributablé ; a4
' ; ; earing, or to be placed on the buildin
net income and $395,200 of other amounts. Accord®fOPOSed regulations relating to the adoﬂl 9 P 9

ingly, the estate is allowed a deduction of $12,006l0n by the IRS of a balanced system t@clcess “St_ to attend the hearing, the Regu-
under section 661 for the 1999 taxable year. Theeasure organizational performancg‘nons Unit, (202) 622-7180 (not toll-free

taxable income of the estate is $0, computed as fqfyithin the IRS. These proposed regu|al’_1umbel’8).

Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CON-

lows: . . .

tions further implement a requirement th i
Dividends ......................... $20,00@ll employees be evaluated on WhethaeéruPPI'Ellel\rrARY INFORMATION:
Deductions: they provided fair and equitable treatmengackground

Distribution to surviving spouse share $7,200 to taxpayers and bar use of records of tax
Distribution to credit shelter trust share 4,800

Ex enforcement results to evaluate or to im- This document contains proposed regu-
PENSES . ... 8,000 . blish a Bal d Svst f
Personal exemption ................ 600  Pose or suggest goals for any employee gtions t.O esta ISh a Balanced System for
20600 the IRS. These regulations implemenileasuring Organizational and Individual
(600) sections 1201 and 1204 of the Interndterformance Within the Internal Revenue
(C) In accordance with section 662, the survivindR€venue Restructuring and Reform Act 0$erVIC§ (26 CFR Part 801).
spouse must include in gross income for the 1999998. These regulations affect internal Se_Ct'OH 1201 Of. the Internal Revenue
taxable year an amount equal to the distributable nefperations of the IRS and the systems thagrvice Restructuring and Reform Act of
income of the marital bequest share ($7,200) th%gency employs to evaluate the perfor1998 (RRA), Public Law No. 105-206
o distributed to t.helsurViYing spouse. Thi Creﬁpnance of organizations within IRS and in{112 Stat. 685, 718t seq.(1998)), re-
shelter trust must include in gross income for the s employed by IRS. This docu-duires the Internal Revenue Service to es-

..dividual
1999 taxable year an amount equal to the d|str|l:g - - - .
utable net income of the credit shelter trust shaf@1€Nt also provides notice of pUb“Ctab“Sh a performance management sys-

($4,800) that was distributed to the credit sheltehearing on these proposed regulations. t€m for those employees covered by 5
trust. U.S.C § 4302 thainter alia, establishes

. . DATES: Written comments and elec-‘goals or objectives for individual, group,
Par. 7. Section 1.663(c)-6 is added tgqnjc comments must be received bpr organizational performance (or any
read as follows: March 5, 1999. Outlines of oral com-combination thereof), consistent with the
§1.663(c)—6 Effective date. ments to be presented at the public hediternal Revenue Service's performance
ing scheduled for Thursday, May 13planning procedures, including those es-
Sections 1.663(c)-1 through 1.663(c)1999 at 10 a.m. must be received biablished under the Government Perfor-
5 concerning the application of the sepaFhursday, April 22, 1999. mance and Results Act of 1993, division
rate share rules to estates apply to estates E of the Clinger-Cohen Act of 1966 .,
of decedents dying after the final requlaADDRESSES: Send submissions toRevenue Procedure 64-22., and tax-
tions are published in tHeederal Regis- CC:DOM:CORP:R (REG-119192-98),payer service surveys.” It further requires
ter. room 5226, Internal Revenue Servicethe IRS to use “such goals and objectives
POB 7604, Ben Franklin Station, Washto make performance distinctions among
Robert E. Wenzel, ington, DC 20044. Submissions may bemployees or groups of employees,” and
Deputy Commissioner of hand delivered Monday through Fridayjto use “performance assessments as a
Internal Revenue. between the hours of 8 a.m. and 5 p.m. thasis for granting employee awards, ad-
, _ _ CC:DOM:CORP:R (REG-119192-98),justing an employee’s rate of basic pay,
(Filed by the Office of the Federal Register on JanLQourier's Desk, Internal Revenue Serand other appropriate personnel ac-
ary 5, 1999, 8:45 a.m., and published in the issue of. S . I .
the Federal Register for January 6, 1999, 64 F.1C€ '1111 Const|tut|on. Avenue NW,tIOﬂS.. ..” Finally, section 1201 expressly
790) Washington, DC. Alternatively, taxpayersequires that any performance manage-
may submit comments electronically vianent system adopted by the IRS conform
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to the requirements of section 1204 oforms to define the level of performanceenforcement revenue collected or pro-
RRA. to be achieved by a program activity. tected. The two performance measures for
Section 1204 of RRA provides that the As indicated by the General Accountfield examination units contained in the
IRS shall not use “records of tax enforceing Office (“Executive Guide: Effec- FY 1997 budget request were examination
ment results” in the evaluation of IRS emtively Implementing the Governmentdollars recommended and examination
ployees or to suggest or impose produderformance and Results Act,"dollars recommended per employee
tion goals for such employees. It furthefGAO/GGD—-96-118 at 24)): (FTE). A similarly enforcement-focused
provides that the IRS shall use the “fair [L]eading organizations ... strive toset of measures applied to field collection
and equitable treatment of taxpayers by align their activities and resources tdunctions: dollars collected, dollars col-
employees as one of the standards for achieve mission-related goals[;] theyected per FTE, and average cycles per
evaluating employee performance.” Fi- also seek to establish clear hierarchieBDA/TDI (tax delinquency account/tax
nally, section 1204 requires that “each ap- of performance goals and measureslelinquency investigation) disposition.
ropriate supervisor” certify quarterly in a Under these hierarchies, the organiza- . :
Iizttgr to thepCommissionf()-:‘/rq“whethyer or tions try to link the goals and perfor-Vieasures of Special Compliance
not tax enforcement results are being used mance measures for each Organizgrograms.
in a manner prohibited by” that section.  tional level to successive levels and The |RS, apart from requirements im-
. ultimately to the organization's stratéposed upon it by statutes and regulations
Antecedents to Sections 1201 and 1204 gic goals. They have recognized thagf genergl appliiability, has peric?dically
Until the recent change, the Mission without clear, hierarchically linked per-peen required by Congress to establish
Statement for the IRS had provided, in '0fMance measures, managers and stgffd to report on other performance mea-
part: “The purpose of the Internal Rey- roughout the organization will lacksyres. For example, in connection with
enue Service is to collect the proper Straightforward roadmaps showingexpected additional funding promised for
how their daily activities can contributery 1995 through FY 1999 pursuant to a
to attaining organizationwide strategicCompliance Initiative, the IRS made a

Statement, the IRS has long adhered to goals and mission. _ commitment to generate $9.179 billion in
The legislative history underlying pas-additional enforcement revenues. It was

the principle that all IRS officials with L
princip sage of GPRA indicates that not onlyexpected both to track how those addi-

discretion to make decisions regardingnust erformance aoals be established
enforcement matters in individual cases P 9 @dnal funds were employed and to pro-

an hierarchal basis throughout an organiide “quarterly reports ... identifying the

should do so only on the basis of the COL_tion. but those aoals must reflect th .
rect application of the law to the facts o‘fzull ran’ e of the or ganization’s ob'ectivesgrogress b_e!qg e nouan thes% o
each individual case. It has also sought { g g ] hanced activities to collect taxes due.” S.

give the taxpayers maximum efficiencie As the Senate Report accompanying thRep. No. 103-286, 103d Cong., 2d Sess.
h . %Act indicates (S. Rep. No. 103-58, 103¢yt 40 (1994); see H. R. Rep. No. 103-534,
in its day-to-day operations and has AR ong.. 1st Sess. at 29 (1993)): D
plied many modern management tech- g L . ' _103d Cong., Zd_ Sess. at 3.3 (1994)’ IRS
: The Committee believes agenciesy 1995 Compliance Initiatives Final Re-
2;{;?;:; measure and encourage such ey, develop a range of related pefport,” Document 9383 (Rev. 1-96), Cata-
) . formance indicators, such as quantityog Number 21508R.

In order to achieve these dual goals, the quality, timeliness, cost, and outcome. gMore recently, the appropriation for the
IRS. ha_s adopted a number of systems byArange is important because most praRS for FY 1998 provided additional
which it sets goals for and measures the .y, aijvities require managers to bakonies for “funding essential earned in-
success of its various opgratmg units, and ance their priorities among several subcome tax credit compliance and error re-
dlrects_the activities of its employees. goals.... Reliance on any single oneduction initiatives.” The Conference Re-
The ultimate objective of these measure- ¢ ynoe measures could create a pasort accompanying that appropriation bill
ment systems IS to help the IRS achieve ¢ g6 jncentive for managers to achievetated (H. R. Conf. Rep. No. 105-284,
its overall mission. one subgoal at the expense of the05th Cong.,1st Sess. at 64 (1997)) that
Measuring Organizational Performance ~ Others. _ “the IRS should establish a method to

As a government agency responsiblgrack the expenditure of funds and mea-

In General. The Government Perfor- for collecting 95 percent of the nation’ssure the impact [of the additional funding]
mance and Results Act of 1993, Publieevenues, the IRS adopted, pursuant tm compliance. The IRS shall submit
Law No. 103-62 (107 Stat. 285 (Aug. 3GPRA and other statutesa number of quarterly reports to the Committee on Ap-
1993)) (GPRA), requires the IRS andcperformance measures that focus on thopriations which identify the expendi-
other federal agencies to establish a hieamount of adjustments proposed by exandres and the change in the rates of com-
archy of performance measures and goaisation units or the dollars collected bypliance.” In the absence of accurate
applicable to various organizational unitgollection offices. For example, the budinformation regarding compliance rates,
within their agencies. These performancgets submitted by the IRS since the midhe IRS has attempted to comply with this
measures and goals should be express&@90's have contained performance mea&ongressional requirement by reporting,
in objective, quantifiable and measurablsures that were heavily focused upointer alia, on amounts of revenue pro-

amount of tax revenue at the least
cost...” Consistent with this Mission
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tected or collected by various EITC comand district offices], so that both supervi- measurement of any individual’s per-
pliance programs. See,g.,“IRS Track- sors and employees know what is consid- formance.

ing Earned Income Tax Credit Appropriaered normal.” This advisory group re-_ |

tion,” Document 9383 (Rev. 6-98),ported that imposition of these standardg0!licy Statement P-1200-9, approved
Catalog Number 21508R. “appears to have caused a worsening bov. 24,1959

the enforcement picture.” _ Questions regarding “the rating of rev-
[Ulnder the established production

"“enue agents on the basis of numbers of
quota system proper standards of indsyaminations made and amounts of addi-
The IRS also must comply with a vari- Vidual performance and proper stangigna| tax recommended” were again
ety of government-wide mandates to mea- dards of examination are ignored inaiseq during the 1961 confirmation hear-
sure the performance of individual em- favor of number of returns examined;nqq held for Commissioner-designate
ployees. The civil service rules require 1he established production quota Procapiin.  Hearings Before the Committee
that the IRS evaluate the performance of c@dure has too frequently reduced thg, ‘rinance, United States Senate, 87th
employees on an annual basis. Perfor- 2J€Nt's investigation o a CUrsory €xgong 15t Sess., at 14-15 (1961). Fol-
mance evaluations also figure in recom- a@mination of readily available record§q,ing his confirmation, Commissioner
mendations for awards, incentives, al- @nd @ quick look for a few 0bviouscniin announced in July of 1961 that the
lowances or bonuses, an assessment of arflems on which a change can be madgys \as embarking on a “New Direc-
employee’s qualifications for promotion, SO s to close the case and meet the, » \hich was designed to counter
reassignment or other change in duties, anddquota set. o _what he described as the “undue empha-
the ranking of other than full-ime perma- " 1957 and again in 1959, questiongjs» piaced upon production statistics and
nent personnel for purposes of release/rélere raised during hearings before thg,q «;qyerse effect” the perception that
call schedules. While these individual pertfouse Ways and Means Committee r&s.,ction statistics formed the “main
formance ratings are based upon th@arding IRS production quotas. *Reorgap,qis» for evaluation of offices and indi-
elements set forth in various workplandization and Administration of the Inter- .y, 215 had upon examination quality.

and job elements, a manager's success ¥l Revenue Service,” Hearings beforg;, e, this “New Direction,” production
achieving organizational goals will in-the S_ubcommlttee on_InternaI Revenug -is and statistics would be de-empha-
evitably play an important role in any eval-Taxation of the Committee of Ways a”‘Eizeol, statistical data would be given
uation of his or her performance. OthefMeans, 85th Cong., 1st Sess., at 118-1318, ¢ |imited circulation and qualitative
employees’ performance with respect t61957); “Income Tax Revision, Panel Disy o 55 yres of performance would be
items set forth in their job elements will becussions before the Committee on WaySdopted. “New Audit Program Concepts:

Measuring the Performance of
Employees

viewed in light of these goals. and Means, House of Representatives, ;o s of commissioner Caplin on Evalu-
e 86th Cong:, 1st Sess. at 805, 808 (19_593ti0n of Individuals, Programs and Of-
Past Criticisms “Compendium of Papers on Broadening . i the Audit Activity.”
the Tax B Submitted to the C itt . ' ..
Over the years, the IRS has been reo i, o oo SUDMITEd f0 ! LOMMIEEE The following year, Commissioner

peatedly criticized for placing too much f Ways and Means,” 86th Cong., 1Sbap|in issued a Special Message to All

reliance upon tax enforcement measuressness' at 1527, 1533 (1959). . Audit Personnel, discussing some misun-
o In November of 1959, the IRS issued ) ; ; ;

has adopted. The critics have chargel% _derstandings that had arisen regarding the

) vised policy statement that provided, i . -
that front-line personnel have felt pres- policy P "hew audit program. The Commissioner

sured by performance measures that WePé:1 r indicated that while supervisors were not

If the duties of the position require the I
. ) . owed to evaluate performance on the
focused on tax enforcement outcomes, exercise of judgment based on detallea p
such as dollars assessed per FTE or dol-

. asis of statistics or to pressure agents to
. . knowledge of laws and regulations or
lars collected per FTE, to take inappropri-

involve material factors of technical Orproduce deficiencies at the cost of inade-
ate enforcement actions in order to guate audits or inequities to the taxpayer,
achieve perceived enforcement goals.

. . E‘hothing in the new audit program prohib-
The bulk of this criticism has focused on must be evaluated in the light of the acj
the impact such tax enforcement mea-

. ited supervisors from keeping track of the
gfaclj casgs or othetz_; z:;&gnments ha'?{uality and amount of work produced by
sures have had upon field personnel in the mZy, Sg ugﬁzgga\:]v;“i;]vz O”;‘Zaf]g{etglf;égents.' Indeed, “this is exactly what the
examination and collection functions. such differences into account DO”arsuperwsor of a group of agents is ex-
For example, in 1955, a report by an production shall not be usea as th ected to d'o.” The Message went on _to
advisory group appointed by the Chair- tate “Special Message from the Commis-
man of the Joint Committee on Internal sioner,” dated September 7, 1962, at 2:
Revenue TaxationThe Internal Revenue 1 goth the Chief Financial Officers Act of 1990, More serious than these misunder-
Service: Its Reorganization and AdminisPub. L. No. 101-576, 104 Stat. 2838 (1990), and Di- Standings, is the fact that enforcement
tration, July 25, 1955, at 6) describes ision E, National Defense Authorization Act for  results have fallen off very substan-
1954 initiative by the IRS to “establishFiscal Year 1996 (the Clinger-Cohen Act of 1996), tja|ly.  Despite having 1,022 more
e . . Pub. L. No. 104-106, 110 Stat. 186, 679 (1996), also . . .
specific ofﬂcg standards of _produ_ctlorcontain requirements that federal agendies establish agenFs and office auditors in FY 62
[for examination personnel in regionalyerformance measurement systems. than in FY 61, the number of returns
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examined decreased by 13,000, whil& number of witnesses and the Commit- that this helps someone on the front line
additional taxes and penalties recomtee chairman expressed concerns that in-very much to tell them what not to do.
mended decreased by $66 million. dividual production statistics were being What we have started, within the
You can readily see how this drop-used to evaluate field employees, last 18 months that | have been the
off endangers our Long Range Plan fonotwithstanding the existing policy. Tes- Commissioner, is to begin to develop at
gradually increasing our manpower antéimony during those hearings also indi- the working level criteria as to what
doing our work more effectively. cated that pressure to increase the numberconstitutes a quality collection action,

Under this plan, we have been allowedf cases closed in Collection directly led what constitutes a quality examination

almost 10,000 additional people oveto inappropriate seizures. Hearings Be- action. It is an entirely different ap-

the last three years, and it calls for théore the Subcommittee on the Department proach to collection and examination,
addition of about 24,000 more by 1968of the Treasury, U.S. Postal Service, and trying to train the people as to how to

Yet, when a substantial increase in stafeneral Government Appropriations of approach what they are doing so that if

is followed by this kind of a drop in ourthe Committee on Appropriations, United they do it the right way, the numbers

enforcement results, the appropriatin@tates Senate, 93d Cong., 2d Sess., at 2-will flow. The idea is to get away from

authorities naturally begin to wonder25, 520, 543-546, 574-584, 586—601, simply dollar amounts, comparing one
about the wisdom of financing the res653-670 (1974); see also, “Taxpayer As- another in terms of how they are doing
of our proposed expansion. sistance and Compliance Programs,” with respect to collections, or seizures,

Issues regarding the IRS’ use of proHearings before the Senate Committee on or anything like that.
duction statistics also came up during\ppropriations, 93d Cong., 1st Sess. at The General Accounting Office has ex-
Commissioner Alexander’s 1973 confir-41-46, 568-569, 642-643, 680—-68pressed a somewhat different view of the
mation hearings before the Senate F{1974). appropriate use of enforcement results to
nance Committee. When questioned In 1988, the Senate Appropriationgneasure IRS performance. Its December
about his opinion toward production quoCommittee held hearings focusing agaid0, 1991, report on “IRS’ Implementation
tas, Commissioner Alexander respondedn allegations that the IRS’ use of enef the 1988 Taxpayer Bill of Rights”
that he was completely opposed to theforcement statistics to evaluate programstated (GAO/GGD-92-23 at 14-15):
use. Hearings Before the Committee oand personnel had led to inappropriate en- In an October 1987 letter to the Chair-
Finance, United States Senate, 93d Condorcement actions. Treasury, Postal Ser- men of the House Committee on Ways
1st Sess., at 4-5 (1973). vice and General Government Appropria- and Means and the Senate Committee

In November of 1973, the IRS adoptedions, Fiscal Year 1989, Before the on Finance, we commented on various
the current version of Policy StatemenCommittee on Appropriations, 100th proposals to prohibit the use of collec-
P-1-20, revising its policies regardingCong., 2d Sess. at 588-590 (1988). On tion statistics in performance evalua-
the use of records of tax enforcement reNovember 10, 1988, the Technical and tions. Our position then and now is
sults and prohibiting absolutely the use ofliscellaneous Revenue Act of 1988, Pub- that collection statistics should not be
enforcement statistics to evaluate the pelic Law No. 100-647 (102 Stat. 3734 the only indicator of performance but,
formance of enforcement personnel; thig1988)) (TBOR 1) was enacted. Section along with other factors, could very
statement permitted the accumulatio®231 of that measure prohibits the use of well be a useful tool in evaluating em-
and use of enforcement statistics only forecords of tax enforcement results: ployees. We pointed out that relying on
“long-range planning, financial planning, 1) to evaluate employees directly in- a single factor can place more emphasis
allocation of resources, work planning volved in collection activities and their on that factor than on overall perfor-
and control, effective functional manage- immediate supervisors, or mance. We said that it is not totally in-
ment, or other related staffing utilization 2) to impose or suggest production appropriate to generally consider the
systems and plans.” In an accompanying quotas or goals [for such employees amount of revenues collected as part of
Special Message to all Enforcement Per- and supervisors]. an employee’s evaluation if that con-
sonnel, Commissioner Alexander stated During the appropriation hearings for sideration is only one of several factors
that this prohibition was applicable to allFy 1989, Commissioner Gibbs testified under review. We added that setting ar-
personnel who exercised judgment in deabout the TBOR 1 prohibition (Treasury, bitrary quotas for amounts collected,
termining tax liability or the ability to Postal Service and General Government property seized, or cases closed cannot
pay. Commissioner Alexander furtherAppropriations, Fiscal Year 1989, Before be justified in evaluating performance,
declared, “[iIndividual case or dollarthe Senate Committee on Appropriations, particularly because of the negative im-
goals—formal, informal, or implied—are100th Cong., 2d Sess. at 589 (1988)): pact that trying to achieve those quotas
not permitted and will not be tolerated.” The problem that | have with our can have on taxpayers.

During 1974, Senate Appropriations policy statement—that policy state-In its May 11, 1993, report on “Tax Ad-
Committee hearings again focused on al- ment, by the way, being in the taxpayeministration: New Delinquent Tax Col-
legations that taxpayers were being mis- bill of rights—is that it tells our people lection Methods for IRS” (GAO/
treated as a result of production quotas what not to do. It says, “Don't use en-GGD093-67 at 9), GAO reiterated this
(both case closings and dollar amounts). forcement statistics.” ... | don't think view:
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As we have stated in the past, IRS Following these hearings, the IRS Ofperformance measures used by the IRS.
should be able to use collection perforfice of Chief Inspector undertook threeSection 1201 directs the IRS, consistent
mance as a criterion in determiningnanagement audits to determine how envith its current performance planning pro-
compensation and rewards for individforcement statistics were then being usetkdures, including those established under
ual collectors. We believe that infor-as part of the IRS performance measuréhe GPRA, to establish a performance
mation such as taxes collected is a rement system. See, “Review of the Use ahanagement system that will establish
sonable basis on which to judge thétatistics and the Protection of Taxpaye€igoals or objectives for individual, group,
performance of employees whose job iRights in the Arkansas-Oklahoma Districor organizational performance.” The IRS
is to collect taxes as long as other criteCollection Field Function,” Internal Audit is directed to use this performance system
ria, such as fair and courteous treatReference Number 380402 (December 5 the evaluation of employees or groups
ment of taxpayers, are also evaluated.1997); “Use of Enforcement Statistics inof employees, in determining salary ad-
In a similar vein, a December 23, 1993the Collection Field Function,” Internal justments and awards, and in other person-
report by the GAO on the offer in com-Audit Reference Number 081904 (Janurel matters. The Conference Report ac-
promise program (“Tax Administration:ary 12, 1998); “Examination Division’s companying RRA (H. R. Conf. Rep. No.
Changes Needed to Cope with Growth itkJse of Performance Measures and Stati$05-599, 105th Cong., 2d Sess., at 228
Offer in Compromise Program”tics,” Internal Audit Reference Number(June 24, 1998) indicates that “in no event
(GAO/GGD-94-47 at 24) indicated: 084303 (July 7, 1998). These three inwould performance measures be used
The Commissioner of Internal Revenudjuiries generally confirmed that IRS perwhich rank employees or groups of em-
should develop the indicators necessaf@rmance measures were focused largeployees based solely on enforcement re-
to evaluate the Offer in Compromiseon enforcement goals and productivity asults, establish dollar goals for assess-
Program as a collection and complidefined by statistics relating to dollarsments or collections, or otherwise
ance tool. The indicators should bgecommended, assessed or collected, ondermine fair treatment of taxpayers.”
based on accurate data and include (@fher enforcement actions taken. They Section 1204 of RRA repealed section
the yield of the program in terms offound a lack of corresponding emphasi6231 of TBOR 1 and replaced TBOR 1's
costs expended and amounts collecte@n quality casework, adherence to lawprohibition on the use of “records of tax
(2) the amount of revenues collecte@nd protection of taxpayer rights. enforcement results” to evaluate or to im-
that would not have been collected In order to deal with specific allega-pose or suggest goals for personnel di-
through other collection means.. tions of misconduct made during the Serectly involved in collection activity with
In September 1997, the Senate Finanée@mber hearings, or discovered in tha prohibition against using such records
Committee held three days of widely-course of the management audits deof tax enforcement results to evaluate, or
publicized oversight hearings on the Inscribed above, the IRS Office of Chief Into impose or suggest production quotas or
ternal Revenue Service. During thesgpector also undertook a number of indigoals for, any IRS “employee.”
hearings, several IRS employees testifieddual investigations. The Commissioner . L
that IRS’ performance measurement syshen established a Special Review panBfplanation of Provisions
tem was Creating an environment |rpf career executives from outside the IR%rOposed Effective Date

which they felt pressured to achieve cet0 review the evidence and to recommend
tain quantitative goals for tax enforce-2ppropriate personnel actions. The Spe- These regulations are proposed to be

ment results (such as dollars recomcial Review Panel issued a Report to theffective thirty days after the date of pub-
mended or collected). In his testimony seommissioner in August 1998. In its Relication in theFederal Registerof the
the conclusion of these hearings, the AcROrt, the Special Review Panel agreefinal regulations.

ina Commissioner responded to the conith earlier conclusions that IRS had re-

cegrns that had been ra[i)sed about the neg#onded to external pressures to close talanced Measurement System

tive impact of the IRS performancere¢venue gap through improved productiv- These proposed regulations provide
measurement system by announcing ' Py shifting management emphasis tQ jiqance and direction for the establish-
number of immediate changes in the sy§0als and measures that placed a hea¥yan of a balanced performance measure-
tem. In particular, he announced that IR§MPhasis on use of enforcement statistic,ent system for the Internal Revenue Ser-
would suspend the comparative rankiniee alsdIRS Personnel Administration: \ice  They also provide guidance for
of its 33 district offices and suspend dis¥S€ of Enforcement Statistics in EMyppiementing the restrictions on the use
tribution of any goals related to revenud®!0yee Evaluations” (GAO/GGD-99-11, ot «acords of tax enforcement results” in

production to field offices. “Practices andNovember 39, 1998). evaluating, or imposing or suggesting
Procedures of the Internal Revenue Se€fhternal Revenue Service Restructuring goals for employees and for establishing
vice,” Hearings before the Committee on, 4 rReform Act of 1998 “fair and equitable treatment of taxpay-
Finance, United States Senate, 105th ers” as one of the standards for evaluating

Cong., 1st Sess., at 3, 105-106, 123-128,Sections 1201 and 1204 of the Interna@mployees.

153, 155- 156, 162-163, 206—-209Revenue Service Restructuring and Re- These proposed regulations establish a
212-213, 303- 304, 310, 317-318form Act of 1998 (RRA) represent thenew balanced system for measuring the
320-322, 325-326, 330, 333, 351-356. most recent legislative action regardingerformance of and establishing perfor-
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mance goals for various operational units 1. Quality Measures tutes only one element in a set of goals or
within the Internal Revenue Service. The The first of these approaches will focu®ne element in an evaluation based also
three elements of this balanced measuren the quality of the work done in a samupon the balanced measurement system.
ment system are (1) Customer Satisfagle of cases that were worked on by em-
tion Measures, (2) Employee Satisfactioployees. Such reviews will be conducte@Pecial Analyses
Measures and (3) Business.ResuIts_Meaf a statistically \{alid sa_mple of cases |; has been determined that this notice
sures. These measures V\‘/‘I||, cohslstemorkeq on by units deS|gnate_d by th%f proposed rulemaking is not a signifi-
with GPRA, be"based on quant|f|abIeComm|.SS|one_r, such as a collection or exs .« regulatory action as defined in EO
and measurable” data, and will be numela_mmanon_unlt. A staff of persqnnel SP€2866. Therefore, a regulatory assess-
ically scored. . cially dedu;ated to the task vv_|II FeVIeW ot is not required. It also has been de-
.The proposed regulago.ns do not proand numerically score the quality of W_°rktermined that section 553(b) of the Ad-
vide procedures for certifying whether ordc_)ne by IRS personnel. These reviews. i<t otive Procedure Act (5 U.S.C.
not records of tgx enforcement.rt_asultwnl focus on sqch factors as whgther IR%hapter 5) does not apply to these regula-
havg been used in a manner pr_ohlblted t_g_ersonnel provided proper and timely Selions and, because these regulations do
sectl.on 1204}. Subs.equent guidance willice to the taxpayer, pr_operly analyze(i|0t impose on small entities a collection
provide that mforma_ltlon._ the facts, correctly applied the Ia_lw, ProG¢ information requirement, the Regula-
a. Customer Satisfaction _ _ te_cted taxpayer. rlghts by following ap'tory Flexibility Act (5 U.S.C. chapter 6)
To measure customer satisfaction, thplicable IRS policies and procedures, dedoes not apoly. Theref Reaqulat
. ) . pply. erefore, a Regulatory
_IRS WI|| develop Qata fr(_)m customer sa_\tvoted an appropriate ar_nount of time t%lexibility Analysis is not required. Pur-
|§fact|on surveys it receives from a ste_ltlsthe case, m.a}de appropriate Jgdgments "€lant to section 7805(f) of the Internal
tically valid sample of taxpayers withgarding liability for tax and ability to pay Revenue Code. this notice of proposed
whom it has dealt. Among other thingsand provided accurate answers to tax IawI i il b bmitted E gh' f
taxpayers will be asked to provide infor-or account questions posed by callers. gjema I|r]:g Wld esu m;ttﬁ ot TI €
mation regarding whether they were 2. Quantity Measures ounse o_rA vocacy o the Sma Bu§|-
treated courteously and professionally, The quantity measures element of thgess Adm|n|strat|on_ for comment on its
: . . : Impact on small business.
whether they were informed of theirbusiness results measure will focus exclu-
rights and whether they were given an opsively on outcome-neutral productionComments and Requests for a Public
portunity to voice their concerns and adedata. Accordingly, as described in the reg4earing
guate time to respond to IRS requestslilation, data concerning the enforcement
Using data derived from these surveygutcome in cases, such as the dollar Before these proposed regulations are
the IRS will derive quantitative indices ofamount of audit adjustments, the numbegdopted as final regulations, considera-
customer satisfaction which will be usedf liens filed or levies served, and thdion will be given to any electronic and
to measure progress in achieving cuswumber of referrals for criminal investiga-Written (a signed original and eight (8)
tomer satisfaction goals. tion, would be excluded from the produccopies) comments that are submitted
b. Employee Satisfaction tion data used in the quantity measure§mely to the IRS. the IRS and Treasury
To measure employee satisfaction, th&n the other hand, outcome-neutral prespecifically request comments on the clar-
IRS will utilize an employee survey thatduction data, such as cases closed, tinff¥ of the proposed regulations and how
permits employees to provide, on amper closing or cycle time, which do not rethey may be easier to understand. All
anonymous basis, their assessment of tfiect the outcome produced by any IRS ofcomments will be available for public in-
wide variety of factors that determineficial’s exercise of judgment in determin-spection and copying.
whether employees believe that the worlkng liability for tax or the collection  Apublic hearing has been scheduled for
environment permits them to performmechanism to be employed may be usethursday, May 13, 1999, beginning at 10
their duties in a professional mannerin determining the production element oft.m. in room 2615 of the Internal Revenue
Among other items included in the emthe business results measures. The IRIilding, 1111 Constitution Avenue NW,
ployee survey, the questionnaires shouldas determined, however, that as a mattéfashington, DC. Due to building security
elicit information regarding employees’of policy such outcome-neutral productiorprocedures, visitors must enter at the 10th
assessment of the quality of supervisiodata may not be used to set goals for or f&@treet entrance, located between Constitu-
and the adequacy of training and suppodvaluating any non-supervisory employetion and Pennsylvania Avenues, NW. In
services. As in the case of the Customaevith tax enforcement responsibilities. addition, all visitors must present photo
Satisfaction measures, the goals and theFurther, an organization with enforceidentification to enter the building. Be-
accomplishments of units subject to thenent responsibilities may not be given &ause of access restrictions, visitors will
balanced measurement system will be exjoal or an evaluation based on enforcatot be admitted beyond the immediate en-

pressed in quantified form. ment-neutral production data regardingrance area more than 15 minutes before
c. Business Results matters calling for the exercise of judgthe hearing starts. For information about
The IRS will employ two parallel av- ment with respect to tax enforcement rehaving your name placed on the building

enues to measure business results. sults unless that goal or evaluation constaccess list to attend the hearing, see the
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“FOR FURTHER INFORMATION CON- Service of a balanced performance mealefined in § 801.0-5) except in conjunc-
TACT” section of this preamble. surement system. tion with an evaluation or goals based
The rules of 26 CFR 601.601 (a) (3) (b) Effective date.This part 801 is ef- also uponCustomer Satisfaction Mea-
apply to the hearing. Persons who wish tiective thirty days after the date these regsures, Employee Satisfaction Measures,

present oral comments at the hearing musiations are published as final regulationandQuality Measures.

submit comments and an outline of thén the Federal Register. (c) Measuring individual performance.
topics to be discussed and the time to be All employees of the IRS will be evalu-
devoted to each topic by Thursday, Aprif801.0-2 Balanced performance ated according to theritical elements and

22, 1999. A period of 10 minutes will beméasurement system. standardsor other performance criteria es-
allotted to each person for making com- tablished for their positions. In accor-

. a) In general. Modern management . )
ments. An agenda showing the schedzﬁ,—( )In g g dance with the requirements of

: . i i I
ing of the speakers will be prepared aft ractice and various statutory and regu a§§ 4312 and 9508 of 5 U.S.C. and 81201

. - . ory provisions require the IRS to set per= ;
the deadline for receiving outlines ha§ yp d PET5f the Internal Revenue Service Restruc-
passed. Copies of the agenda will b

ormance goals for organizational units " .
: . &nd to measure the results achieved ?}yrmg and Reform Act of 1998, Pub. L.
available free of charge at the hearing.

N : 0. 105-206, 112 Stat. 685 (1998), (as is

those organizations with respect to those . . i,
Drafting Information goals. To fulfill these requirements, th%approprlate to the .em.ployees p05|t|p_n),
IRS has established a balanced perforr-]e performance criteria for each position

The principal author of these regulamance measurement system, composedvigl\JI be composed IOf elements trf]at support
tions is Julie A. Barry, Office of Assistantthree elements: Customer Satisfactiotge.Ofrgamzatlgna Imeasgre; (f) Qustomzr
Chief Counsel (General Legal Services)jeasures: Employee Satisfaction Me _at|§ action, lmpr?yee atis ahctlon an
However, other personnel from the IRSyres; and Business Results Measures. o> Results; however, such organiza-

. ; Sfonal measures will not directly determine
anql Treasury Department participated iffpe |RS s likewise required to establish fhe evaluation of individual emyployees
their development. performance evaluation system for indi- ™ ") )"c i equitable treatment of

ok ok vidual employees. taxpayers.In addition to all other criteria

. (b) Measuring organizational perfor- required to be used in the evaluation of
Proposed Amendments to the Regulatiormsance—(1) In general. The performance

Accordingly, 26 CFR Chapter | is pro-g,rement system will
posed to be a mended by adding part 8QLent pos
to Subchapter H to read as follows:

: , to the maximunyy ., ided fair and equitable treatment to
sible, be stated in ObJeCt'Vetaxpayers.

guantifiable and measurable terms and, (2) Senior Executive Service and

PART 801—BALANCED SYSTEM subject to the limitation set forth in paragpecial positions. Employees in the Se-
FOR MEASURING graph 2, will be used to measure the ovefjior Executive Service will be rated in ac-
ORGANIZATIONAL AND all performance of various operationalgrgance with the requirements of 5
INDIVIDUAL PERFORMANCE units within the IRS. In addition to im-y s c. § 4312 and employees selected to
WITHIN THE INTERNAL REVENUE ~ Plementing the requirements of the Interf| positions under 5 U.S.C. § 9503 will
SERVICE nal Revenue Service Restructuring ange evaluated pursuant to workplans, em-
Reform Act of 1998, Pub. L. No. 105—p|oyment agreements, performance
Sec. 206, 112 Stat. 685 (1998), the measuregyreements or similar documents entered
801.0-1 Balanced performance measurgescribed here will, where appropriate, bgyto between the Internal Revenue Ser-
ment system; in general. used in performance goals and perfofzice and the employee.
801.0-2 Balanced performance measurgnance evaluations establishétter alia, (3) General Workforce.The perfor-
ment SyStem under Division E, National Defense AU'mance evaluation System for all other em-

801.0-3 Customer satisfaction measureghorization Act for Eiscal Year 1996 (theployees will:
801.0-4 Employee satisfaction measureglinger-Cohen Act of 1996), Pub. L. No. (j) Establish one or more retention stan-
801.0-5 Business results measures  104-106, 110 Stat. 186, 679 (1996); th@ards for each employee related to the
Authority: 88 1201 and 1204, PublicGovernment Performance and Results Aglork of the employee and expressed in
Law No. 105-206 (112 Stat. 685, 715f 1993, Pub. L. No. 103-62, 107 Statterms of individual performance; and
716, 722 (July 22, 1998)). 285 (1993); and the Chief Financial Offi- (A) require periodic determinations of
cers Act of 1990, Pub. L. No. 101-576whether each employee meets or does not
108 Stat. 2838 (1990). meet the employee’s established retention
(2) Limitation—Quantity Measure¢as standards; and
(a) In general. The regulations in this described in § 801.0-5) will not be used (B) require that action be taken, in ac-
part 801 implement the provisions of secto evaluate the performance of or to imeordance with applicable laws and regula-
tions 1201 and 1204 of the Internal Revpose or suggest production goals for anyons, with respect to employees whose
enue Service Restructuring and Reforrarganizational unit with employees whoperformance does not meet the estab-
Act of 1998 and provide rules relating taare responsible for exercising judgmeniished retention standards.
the establishment by the Internal Revenugith respect to tax enforcement results (as (ii) Establish goals or objectives for in-

8801.0-1 Balanced performance
measurement system; in general.
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dividual performance consistent with thevisory employee who is responsible foACS). The quality review of the handling
IRS’s performance planning proceduresxercising judgment with respect to taof cases involving particular taxpayers

and enforcement results (as defined imwill focus on such factors as whether IRS
(A) use such goals and objectives t@ 801.0-5). personnel devoted an appropriate amount

make performance distinctions amon% ) _ of time to a matter, properly analyzed the

employees or groups of employees; and 3 801.0-3 Customer satisfaction issues presented, developed the facts re-
(B) use performance assessments ag §aSUres. garding those issues, correctly applied the

_bas_is for granting employee awa“?'S' ad- The customer satisfaction goals and a(IE@W to the facts, and complied with statu-
justing an employge’s rate of basic Pa%omplishments of operating units will be oy, regglatqry and IRS procedure.sz n-
and other appropriate personnel actiongetermined on the basis of data deriveﬂUdlng timeliness, adequacy of notifica-
in accordance with applicable laws ang,q, questionnaires, surveys and othelons and required contacts with taxpayers.

regulations. types of information gathering mecha- (2) Toll-free telephone sitesThe qual-

(4) Limitations—(i) No employee of : . gy review of telephone services will focus
hisms. Surveys designed to measure cy n such factors as whether IRS personnel

the IRS may use records of tax enforce[— ; ; :
omer satisfaction for a particular work : ;
i i - L S L rovided accurate tax law and account in-
ment results (as defined in § 801.0-5) ¢ jl| pe distributed to a statlstlcallyp

i formation.
g\r/ilug;z:tngrg;hecrt%r:%Iogte;Oc:rtg(;gg?%‘?and sample of the taxpayers served by (3) Other workunits. The quality re-
u ucti u , - - -
any employee. hat operating unit and will be used ;i\ of other workunits will be deter-

(A) For purposes of the limitation con-n o whether those taxpayers belieYgineq according to criteria prescribed by
. . E P h | that they received courteous, timely anghe commissioner or his delegate.
tained in this paragraph (c)(4), emp Oyecgrofessional treatment by the IRS Person- (¢ quantity measuresThe quantity

has the meaning as defined in 5 U.S. . .
§ 2105(a) g bel with Whodm they d?g"t-. 'I;axpayt_'-zrs Willmeasures will consist of outcome-neutral
' N, e permitted to provide Information re-production and resource data, such as the
B) For purposes of the limitation con- - ’
(®) burp quested for these purposes under contumper of cases closed, work items com-

tained in this paragraph (c)(4), evaluatﬁ ; L
: . tons that guarantee them anonymity. leted, hours expended and similar inven-
includes any process used to appraise or tpory V\,/orkload aF:"nd staffing information

measure an employee’s performance f .0- i i S .
pioy b @ 801.0-4 Employee satisfaction that does not contain information regard-

urposes of providing the following: . . .
PuTp P 9 9 measures ing the tax enforcement result reached in

(1) Any required or requested perfor- i ) , ; i i
mance rating. The numerical ratings to be given operany case involving particular taxpayers.

(2) A recommendation for an awardating units within the IRS for employee (d) Definitions—(1) Tax enforcement
covered by Chapter 45 of Title 5: 5 U s.csatisfaction will be determined on thdesult. Atax enforcement result is the,out-
§ 5384; or section 1201(a) of the Interndpasis of information derived from a ques?oMe pr;nt_juc;:ed by an IRS emp()jl_oyees(;ax—
Revenue Service Restructuring and Rdionnaire which will be distributed to all 8¢15€ 7 U gment recommending or de-
form Act of 1998, Pub. L. No. 105-206.employees of the operating unit; the emt€rmining whether or how the IRS should
112 Stat. 685, 713-716 (1998). ployees will be permitted to provide infor-pugscﬁoeg:]or;emeeme%f gr‘e :]"’;X IZW Véght;e'

(3) An assessment of an employee’§1ation on an anonymous basis. Data froﬁP(i) Examylezsonata cgntasiiinss infori('
qualifications for promotion, reassign-these surveys will measure, among Otheration re EFl)I’din tax enforcemen'?results
ment or other change in duties. factors bearing upon employee satisfacy, follov?/in a?e examples of data con-

(4) An assessment of an employee’s elfion. the quality of supervision and the ad: 9 P

e : taining information regarding tax enforce-
ibili i i equacy of training and support services. ) .
gibility for incentives, allowances or €quacy g PP ment results: number of liens filed; num-

bonuses. _ § 801.0-5 Business results measures. ber of levies served; number of seizures
(5) Ranking of employees for executed; dollars assessed; dollars col-
release/recall and reductions in force. (@) In general. The business results|ected; full pay rate; no change rate; and

(if) Employees who are responsible foineasures will consist of numerical scoregumber of fraud referrals.
exercising judgment with respect to taxietermined under the Quality Measures (i) Examples of data that do not con-
enforcement results (as defined imnd the Quantity Measures describethin information regarding tax enforce-
§ 801.0-5) in cases concerning one djelow. ment results.The following are examples
more taxpayers may be evaluated with re- (b) Quality measures.The quality of data that do not contain information re-
spect to work done on such cases only aneasure will be determined on the basigarding tax enforcement results: number
the basis of information derived from aof a review by a specially dedicated stafbf cases closed; time per case; direct ex-
review of the work done on the taxpayewithin the IRS of a statistically valid sam-amination time/out of office time; cycle
cases handled by such employee. ple of work items handled by certaintime; number or percentage of overage

(iii) Performance measures based ifunctions or organizational units detercases; inventory information; toll-free
whole or in part oiQuantity Measureg@s mined by the Commissioner or his delelevel of access; talk time; and data derived
described in § 801.0-5) will not be usedjate such as the following: from a quality review or from a review of
to evaluate the performance of or to im- (1) Examination and collection unitsan employee’s or a workunit's work on a
pose or suggest goals for any non-supeand Automated Collection System unitsase, such as the number or percentage of
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cases in which correct examination adjusggrantors and contributors may not, afte€omites of San Francisco, San Francisco,
ments were proposed or appropriate liethis date, rely on previous rulings or des- CA

determinations were made.

ignations in the Cumulative List of Orga-Daystar Ministries, Gladstone, OR

(iii) Records of tax enforcement resultsizations (Publication 78), or on the preDrs Vinod & Tarlika Thakkar
Records of tax enforcement resudi® sumption arising from the filing of notices Foundation, Inc., Avon Park, FL
data, statistics, compilations of informaunder section 508(b) of the Code. Thigconomic Development & Information

tion or other numerical or quantitativelisting doesnotindicate that the organiza-

Center for Africa, New York, NY

recordations of the tax enforcement resultions have lost their status as organizd&ducation Foundation of Millburn —
reached in one or more cases, but does ni@ns described in section 501(c)(3), eligi- Short Mills, Inc., Short Hills, NJ

include information, including the tax en-ble to receive deductible contributions.
forcement result, regarding an individual Former Public CharitiesThe following

Education Through Art a Nonprofit
Corporation, Seattle, WA

case to the extent the information is desrganizations (which have been treated dsducational Music Theatre Inc., Redondo
rived from a review of an employee’s or arganizations that are not private founda- Beach, CA

workunit’s work on individual cases.

tions described in section 509(a) of th&l Capitain Aquatics Boosters Inc.,

(e) Permitted Uses of Records of TaxCode) are now classified as private foun- Lakeside, CA

Enforcement ResultsRecords of tax en- dations:
forcement results may be used for purAbbas-E-Alamdar, Inc., Houston, TX
poses such as forecasting, financial plarihe Alliance of Black Churches Inc.,
ning, resource management, and the Louisa, VA
formulation of case selection criteria. ~ Alpha House, Inc., Chicago, IL

(f) Examples.The following examples American to Fellow Miskito, Houston,
illustrate the rules of this section: TX

) Amos Agency, Homewood, IL
Example 1 In conducting a performance evalua-

tion, a supervisor may take into consideration infoV-A‘nlmal Shelter Fund Inc., Boca Raton,
mation showing that the employee had failed to pro-

pose an appropriate adjustment to tax liability in ondnimated Education, Inc., Chatsworth,
of the cases the employee examined, provided that CA

information is derived from a review of the work Bad Girls Inc., Bend, OR

done on the case. All information derived from suc?everl Hills — Acapulco Sister Cit
a review of individual cases handled by an employes, y P y

including time expended, issues raised, and enforce- Cpmmittee Incorporated, Beverly
ment outcomes reached may be considered in setting Hills, CA
goals or evaluating the employee.
Example 2 A supervisor may not establish agoal ca
for proposed adjustments in a} future examlnatloraig Brother — Big Sister of Lapeer
even though the goal was derived from analyses O
previously-handled cases, because such enforcemen_tCOl_"nty Incorporated, Lapeer, M
goals are not based upon an analysis of the newiBirthright of La Grande, La Grande, OR
assigned case. BWICA Educational Fund, Inc.,
Example 3 A headquarters unit may use records Brooklyn NY
of tax enfqrcement result_s to deve_lop methodologleéridges of America the Lauderhill
and algorithms for use in selecting tax returns to -
audit. Bridge, Inc., Orlando, FL

ESC Foundation of America,
Washington, DC

The Eye Tech Foundation, New York,
NY

Fairlee Senior Housing Group, Fairlee,
VT

Feneta Tutoring Center, Kinston, NC

Filipino American Association of USA
Inc., Panorama City, CA

The Fisherman, Inc., Kingston, MA

FISST USA Inc., West Hartford, CT

Focus Re-Direction, New York, NY

Foster Grandparent Foundation, Salem,
OR

Foundation for Interventional Cardiology
Inc., New York, NY

Bergum Group Homes Inc., Costa Mesa,Glen View Corporation, Shreveport, LA

God Rules Ministry, Baton Rouge, LA

Grant Ministries, Inc., Moore, OK

Gutherie Community Bootstrap
Corporation, Gutherie, OK

Harlem Development Corporation, New
York, NY

Herbertsville First Aid Squad, Inc., Brick,
NJ

Charles O. Rossotti. Brothers in Christ Foundation Ministries, Heritage Place of Fayetteville, Inc.,

Commissioner of __ S&n Antonio, TX
Internal Revenue. 'he Campbel_l Institute, Eortland, OR
Camp Council Inc., Jenkintown, PA
(Filed by the Office of the Federal Register on Janucentral Commercial Teachers
ary 4, 1999, 8:45 a.m., and published in the issue of Association, Inc., Madison, WI
the Federal Register for January 5, 1999, 64 F.Reantral Erie County Paramedic
457) Association, McKean, PA
Children’s Education Fund, Inc.,
Lincolndale, NY
Church of God Evening Light Mission
Trust Inc., McFarland, CA
Circle C Ranch Inc., Stockton, CA
Clergy Care Inc., Joplin, MO
The following organizations haveCoachella Public School Transportation
failed to establish or have been unable to Foundation, Coachella, CA

Foundations Status of Certain
Organizations

Announcement 99-20

Fayetteville, NC

Hope Breeds Citizens Thru Counseling,
Arts, Recreation and Education,
Oberlin, OH

Iglesia en Marcha, Lubbock, TX

Indiana Civic and Cultural Association,
Incorporated, Indiana, PA

Institute for Men and Mens Studies Inc.,
Greensboro, NC

International Foundation, Broken Arrow,
OK

Italian Cultural Society of Northwest
Florida Inc., Pensacola, FL

J B C Development Corporation,
Duquesne, PA

maintain their status as public charities otst Coast Learning Success Skills Cented Cooper International Academy Tennis

as operating foundations. Accordingly, Inc., Jax Beach, FL
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JUT E Inc., Orlando, FL
J2M Productions, San Rafael, CA
Jackson County Economic Development
Corporation Inc., Black River Falls,
wi
Jacksonville Florida Depressive and
Manic-Depressive Association Inc.,
Atlantic Beach, FL
Jacksonville School of Ministry Inc.,
Jacksonville, FL
Jacobs Blessing, Staten Island, NY
JACPAT Ministries Inc., Cascade, ID
Jaggers Terrace Community Association
Inc., Columbia, SC
Jail Chaplaincy Ministry, Houston, TX Charities, Dallas, TX
Jamaica Mission Inc., Grapevine, TX  JMR Funding Inc., Blue Springs, MO
Jambalaya Incorporated, Columbia, MD Jobs and Environment Campaign, Inc.,
James D McDonald Charitable Trust Inc., Cambridge, MA
Boynton Beach, FL Jobs for Teens, San Jose, CA
James E Clyburn Scholarship and Jogging for Jesus Inc., Duncanville, TX
Research Foundation, Columbia, SC John B and Mary Bell Pirtle Endowment
James F Patten Jr Memorial Foundation  Fund, Louisville, KY
Inc., Newburyport, MA John J McMahon Jr Memorial Roller
Janai Cante Foundation, Tacoma, WA Hockey Club Inc., Deer Park, NY
Jason P Davis Memorial Scholarship ~ John W Nixon Cultural Arts Foundation
Fund Inc., Somerset, KY Inc., Birmingham, AL
Jay Stewart Ministries Inc., Concord, NCJohnson County Community Concert
Jaycee Valley Housing Inc., Uhrichsville, Association, Buffalo, WY
OH
Jean Baptiste Pointe Dusable Memorial
Statue Committee, Chicago, IL

Excelsior Springs, MO

Jewish Action International Corp.,
New York, NY

Jewish International Service Corps.,
Highland Park, IL

Jewish Theater Group of the Berkshires,
Lenox, MA

Jewish Womens Center of Pittsburgh,
Pittsburgh, PA

Jim Wilson Unity in Christ Crusade Inc.,
Elizabeth, IN

Marblehead, OH
Joint Education Housing Partnership
Jeanette Neill Dance Scholarship Fund,  Program HEHPP Inc., Gulfport, MS
Boston, MA Joplin Area Evangelical Association,
Jefferson County Tennis Association Inc., Joplin, MO
Pine Bluff, AR
Jefferson County Youth Football Inc.,
Charlestown, WV

Journey Publications, Lincolnshire, IL

Jefferson Legacy Foundation, IL

Middlebury, VT Joy of Athletics Foundation Inc., Miami
Jefferson Park Youth Scholarship Fund, Lakes, FL

New York, NY Juan de Fuca Festival of the Arts, Port
Jeffrey Grossman 9-1-1 Award Angeles, WA

Foundation Inc., Winchester, MA

Jenkins Creek Environmental Research
Center Inc., Crisfield, MD

Jennifer Ann Hines Memorial
Scholarship Foundation Charitable,
Tampa, FL

Jennifer Turner Cancer Research
Foundation, Tarrytown, NY

Jerry Lisker Scholarship Fund,
Massapequa, NY

Jesse Jennette Ministries Inc., Franklin,
TN

Jesus Christ Apostolic Church
International, Chicago, IL

Jesus Christ King of Kings — Global
Ministries Inc., Houston, TX

Juaneno Band of Mission Indians, San
Juan Capistrano, CA

AZ
Jubilee Center Inc., Concord, MA
Judah Broadcasting Network Inc.,
Pascagoula, MS
Judah Youth Ministries, Tinton Falls, NJ
Judean Development Project, New York,
NY

Weymouth, MA

Juneau Pioneers Home Foundation,
Juneau, AK

Junior Urban Mentor Programs,
Washington, DC
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Jimmy Johnson Foundation for Childrens

Jubilee Agriculture Ministries Inc., Tempe,

Julie A Rodick Memorial Foundation Inc.,

Jesus Ministries Inc., Oklahoma City, OK Jus Care, Houston, TX
Jesus Streetwise Ministries Incorporated, Justice Works, Newtown, PA

Juvenile Foster Parents Association of
Dallas County, Murphy, TX

Juvenile Justice Institute, Baton Rouge,
LA

K-12 Educational Foundation, Greenwich,
CT

K-12 Foundation, Lafayette, CO

K Edward Popleon Foundation, Baton
Rouge, LA

K E E P Incorporation, Chicago, IL

K Hop Institute of Business and Pedology
Inc., Kansas City, MO

Kaiserhof, Tomball, TX

Kaleidosart Inc., Hamden, CT

Kandu Corporation, West Chester, PA

Kanine Kandystripers Inc., Brentwood,
TN

Kansas Area Transit District 9
Coordinating Council Inc., Louisburg,
KS

Kansas City Athletic Advisory Council,
Kansas City, MO

Kansas City Jazz International, Kansas
City, MO

Kansas City Legends Soccer Club,
Leawood, KS

Johnsons Island Preservation Society IncKansas Intelligence Association, Topeka,

KS

Kansas Partners in Progress Inc., Topeka,
KS

Kappa Alpha PSI Bklyn-Li Alumni
Scholarship Foundation Inc., EImont,

Joseph Mission Corporation, Dryden, NY  NY

Karate Helping Kids, Canton, OH

Journey Toward Wholeness Ltd., Kildeer, Kare, Canton, IL

Karnes County Mental Health Clinic
Advisory Board Inc., Karnes City, TX

Kauwahi Anaina Hawaii Hawaiian Civic
Club, Orem, UT

Keep America Free Corp., Brooklyn, NY

Keep Graham Beautiful Inc., Graham, TX

Keith Mason Ministries Incorporated,
Terry, MS

Kelloway Foundation TR., Reading, MA

Kennedale Youth Association, Kennedale,
X

Kent County Hispanic Resource Center
Inc., Grand Rapids, Ml

Kern River Valley Health Connection,
Inc., Kernville, CA

Kesan, Incorporated, Summersville, WV

Key Inc., Hays, KS

Keys of Hope Inc., Washington, DC

Kezias House Inc., Columbus, OH

Khal Brothers Inc., Lindsey, CA

Kid Mit Ment Foundation, Plymouth, MN
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Kidney Research Fund USA, Bryn Mawr, KS Nutritional-Neighborhood Services  sons testifying in Los Angeles is room

PA KNS, Houston, TX 5003 in the Federal Building, 300 N. Los
Kids Against Drugs, Shaker Heights, OH Kweisi Mfume Community and Angeles Street, Los Angeles, California.
Kids for Kids Theatre Inc., Ballwin, MO Scholarship Fund Inc., Baltimore, MD  Mail requests to speak and outlines to:
Kids Hope USA, Spring Lake, Ml Kyoin Educational Foundation, CC:DOM:CORP:R (REG-246256-96),
Kids Kampus Metropolitan Park Inc., Washington, DC room 5226, P.O. Box 7604, Ben Franklin

Jacksonville, FL If an organization listed above submitstation, Washington, DC 20044. Hand
Kids Korner-We Care Latch Key Programinformation that warrants the renewal ofieliver outlines Monday through Friday

of Sumner lowa, Sumner, I1A its classification as a public charity or as &etween the hours of 8 a.m. and 5 p.m. to
Kids Playce Inc., Lexington, VA private operating foundation, the InternaCC:DOM:CORP:R (REG—-246256-96),
Kids Space Inc., Huntsville, AL Revenue Service will issue a ruling or de€ourier’s Desk, Internal Revenue Ser-
Kidsercise Inc., Midvale, UT termination letter with the revised classivice, 1111 Constitution Avenue, NW,
Kidspace Child Care Association, Yellow fication as to foundation status. Grantorsvashington, DC. Submit outlines elec-

Springs, OH and contributors may thereafter rely upofronically via the Internet by selecting the

Kidspeace National Centers for Kids in  such ruling or determination letter as prosTax Regs”option on the IRS Home Page,
Crisis of North America, Orefield, PA  vided in section 1.509(a)-7 of the Incomer by submitting them directly to the IRS

Kidwise, Birmingham, AL Tax Regulations. It is not the practice ofnternet site at http://www.irs.ustreas.gov/
Kimberly International Inc., Schoolcraft, - the Service to announce such revised clagrod/tax_regs/comments.html.
Mi sification of foundation status in the Inter-
Kimbro Kidds, Portland, OR nal Revenue Bulletin. FOR FURTHER INFORMATION CON-
Kingdom Business Ministries Inc., TACT: Concerning submissions of com-
‘Paterson,NJ ments, the hearing, and/or to be placed on
Kingdom of God Ministries Inc., Failure by Certain Charitable the building access list to attend the hear-
‘Nashville, TN o , Organizations to Meet Certain ing, LaNita Van Dyke, (202) 622-7180
KII::%(S Kids Outreach Ministries, Abilene, Qualification Requirements: (not a toll-free number).
Kinzua Bridge Foundation Inc., Mt. Taxes on Excess Benefit SUPPLEMENTARY INFORMATION:
Jewett, PA Transactions; Hearing

Kirk Homes Inc., Inkster, Ml The subject of the public hearing is

Announcement 99-21

Kitsap Youth Services Association, proposed regulations issued under section
Bremerton, WA ACTION: Notice of public hearing on 4958 of the Code. These regulations
Kiwanis Club of Northeast Wichita previous]y pub“shed proposed regu|a(REG—246256—96) appeared in thed-
Foundation Inc., Wichita, KS tions. eral Register (63 F.R. 41486), August 4,
The Kiwanis Club of Parkschester The 1998, and in the Internal Revenue Bul-
Bronx Foundation, Inc., Bronx, NY SUMMARY: This document provides letin (1998—-34 IRB 9), August 24, 1998.
Kiwanis Club of Tyler-Rose City notice of a public hearing on proposedNo hearing was scheduled at the time of
Foundation Inc., Tyler, TX regulations relating to the excise taxes opublication of the proposed regulations.
Kiwanis Law Enforcement Camp excess benefit transactions under sectionThe rules of § 601.601(a)(3) of the
Incorporated, McMinnville, OR 4958 of the Internal Revenue CodeStatement of Procedural Rules” (26 CFR

Klaire Research Foundation, Carlsbad, CACode). In addition, this document anpart 601) shall apply with respect to the
Klingon Language InStitUtea FlourtOWn, nounces that pel’SOﬂS W|Sh|ng to teStIfy |Bub||c hearing, except that persons WhO

PA _ the Los Angeles, California, area will begig not file written comments within the
Knappa Svensen Brownsmead Burnside able to make their presentations at an IR@ne prescribed by the notice of proposed
Youth Program, Astoria, OR remote videoconference site.

rulemaking (.e., November 2, 1998) will

Knoxville Home Child Care Association, .

Knoxville, TN DATES: The public hearing will be held:)he per&?'“ﬁd tc_) mgke ot:allt(t:_oml;r;]er.]ts ?t
Koala Inc., Brevard, NC on Tuesday, March 16, 1999, at 1 p.m. € public hearing by submiting their re
Ko-Am World Mission, Torrance, CA (EDT), and will continue Wednesday,queStS to speak and outhngs in a timely
Korean American Liquor Market March 17, 1999, at 1 p.m., if necessarymanner' Any persons who wish to present

Association, Huntington Beach, CA  Requests to speak and outlines of or@f@ Comments at the hearing on the pro-
Korean Senior Association of Colorado, comments must be received by Wedne£0Sed regulations should submit an out-

Aurora, CO day, February 24, 1999. line of the oral comments/testimony to be
Korean Senior Citizens Association Inc., presented at the hearing, as well as the

Madison, TN ADDRESSES: The public hearing willtime they wish to devote to each subject
Korean War Veterans Memorial be held in the auditorium of the New Car{signed original and eight (8) copies).

Committee Inc., Louisville, KY rollton Federal Building (Building A), Submissions must be received no later
Kroger Community Foundation Inc., 5000 Ellin Street, New Carrollton, Mary-than February 24, 1999.

Atlanta, GA land. The videoconference site for per- Each speaker (or group of speakers rep-
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resenting a single entity) will be limited toLos Angeles videoconference site andevocation is published in the Internal
10 minutes for an oral presentation, exeonclude with presentations by the spealRevenue Bulletin and ends on the date on

clusive of the time consumed by the govers in New Carrollton. which a court first determines that an or-
ernment panel in asking questions of the _ , ganization is not described in section
speaker and answers to those questions. _ Cynthia Grigsby, 762 ‘as more particularly set forth in

Because of controlled access restric- Chief, Regulations Unit, _ .. 7428(c)(1). In the case of individ-

; i Assistant Chief Counsel (Corporate). . .
tions, attendees cannot be admitted be- (Corp )ual contributors, the maximum amount of

yond the lobby of the Federal Building .., i office of the Federal Register on Febcontributions protected during this period
more than 15 minutes before the hearingay 41999, 8:45 am., and published in the issys fimited to $1,000.00, with a husband
starts. Hearing times at the LS ANgeles the Federal Register for February 5, 1999, 64 FRind wife being treated as one contributor.
California, videoconference site will be5727) . L .

concurrent with the hearing in New Car- This protection is not extended to any in-

roliton, Maryland {e., 10 a.m. PDT). dividual who was responsible, in whole or
Due to a limited seating capacity at th&ection 7428(c) Validation of in part, for the acts or omissions of the or-
Los Angeles site, no more than 12 peopl€ertain Contributions Made ganization that were the basis for the re-
may be accommodated at any one time During Pendency of Declaratory ~Vocation. This protection also applies
the videoconference room. Seating in thﬁudgment Proceedings (but without limitation as to amount) to
videoconference room will be made avail- organizations described in section

able based on the order of presentations. This announcement serves notice to pa-70(c)(2) which are exempt from tax

IRS personnel will be available at the Logential donors that the organization liste@inder section 501(a). If the organization

Angeles videoconference site to assidtelow has recently filed a timely declaraytimately prevails in its declaratory judg-

speakers in using the videoconferenctry judgment suit under section 7428 ofyant gyit, deductibility of contributions

equipment. the Code, challenging revocation of itg, ;14 pe subject to the normal limitations
The IRS will prepare and provide at thestatus as an eligible donee under secti%t forth under section 170.

hearing, free of charge, an agenda show70(c)(2).

ing the scheduling of speakers. Testi- Protection under section 7428(c) of thé-enox Institute of Water Technology, Inc.

mony will begin with the speakers at theCode begins on the date that the notice of.enox, MA
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersededlescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Ab b revi atl ons ER—Employer. PO—Possession of the U.S.
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